Cover Page



Point of view
page all rights
reserved



Speaker thank
yvou/material
thank you



Sponsor thank
you



Table of
contents



Extra page just
IN case



Panel 1
Ethics of Money



NOTE: Excerpts from The State Bar of California New Attorney Training
Requirement e-learning course appendix for course entitled “Lawyer as an

Officer of the Court - Civility and Pro Bono Legal Services”

Lawyer as an Officer of the Court — Civility and Pro Bono Legal Services

As an officer of the court, you have the privilege and responsibility to promote public confidence in
the administration of justice and the legal profession. This includes practicing law with dignity,
courtesy, and integrity.

Attorney Oath

In becoming a California attorney, each admittee must affiern that, “As an officer of the court, | will
strive to conduct myself at all times with dignity, courtesy, and integrity.” While dignity, courtesy,
and integrity are not mandatory duties found in the Rules of Professional Conduct, the fact that
these principles are included in the attorney oath means that civility and professionalism are an
important responsibility of all attorneys. The content of the oath is provided for in both the statute
and the California Rules of Court.

Importance of Pullic Confidence In the Administration of Justice

The civility pertion of the attorney oath reflects the importance of interacting in a prafessional manner
with clients, other parties and counsel, the courts, and the public. Attorneys should maintain civility,
professional integrity, perscnal dignity, respect, courtesy, and cooperation, all of which are essential to
the fair administration of justice and facilitate effective conflict resolution. The legal profession must
strive for the highest standards of civility because uncivil or unprofessionat canduct not only disserves
the individuals involved, but also demeans the profession as a whole and causes doubts in the rule of
law and the integrity of all attorneys.

California Attorney Guidelines of Civility and Professionalism

Because incivility can have adverse consequences, it Is important 1o understand the California
Attorney Guidelines of Civility and Professionalism and its purpose. Many bar organizations and courts,
including the State Bar of Californla, have civility guidelines, which are described as aspirational
standards of conduct, Attorneys are encouraged to make these guidelines their personal standard. The
State Bar guidelines promote effective advocacy and reduce stress in the practice of law, lower costs
to clients by encouraging cooperation among ceunsel, and are intended to complement codes of
professionalism adopted by courts and bar associations in California, but are not intended for charging
State Bar discipline. Although not binding in California, the American Bar Assaciation or ABA Model
rules address civility in a comment to the Model Rule on diligerce. The comiment ta the American Bar
Association Model Rule states that acting with reasonable diligence does not require offensive tactics.
Attorneys can be diligent, and at the same time, treat everyone involved in the case with respect and
courtesy.

How Incivility Can Harm a Client's Representation

With confidence in the administration of justice, clients approach their attorneys expecting them to
engage in zealous advocacy. But many attorneys confuse zealous advocacy with incivility that may
hurt, rather than help, your client.



Negative Rulings: If brought to the attention of a judge, unprofessional, offensive or extreme
uncooperative behavior toward opposing counsel, an opposing party, or a witness can lead to an
admonishment from a judge. In some circumstances the unprofessional conduct of an attorney
might negatively impact the attorney’s client, such as a denial for a request for an extension of time.

Increased Fees: Attorneys might seek to frustrate the discovery process or delay settlement
discussions by raising hyper-technical cbjections and engaging in sharp practices. This may lead to
unnecessary proceedings, such as costly maotions to compel an adversary’s compliance in
circumstances where a judge could expect cooperation among the attorneys. As a result, the client is
harmed due to increased fees and costs of litigation.

Sanctions: A court may impose monetary sanctions for unprofessional behavior. These sanctions
might be directed at the attorney, the client, or both.

Offensive Litigation Tactics
Uncivil and unprofessionatl conduct can be employed through a variety of offensive litigation tactics.

Litigation as War: Attorneys can turn litigation into war by adopting an overly aggressive mentality in
dealing with others when representing a client, This may involve assuming a harsh and demeaning
attitude toward adverse parties or witnesses, ot by acting contentiously toward judicial officers or
court staff. An attorney should advise their clients that it is inappropriate for an attorney to engagein
abusive behavior or other conduct unbeceming a member of the bar and an officer of the court.

Making Lives Miserable: An attorney might use depositions to make life miserable for opposing
parties and witnesses without regard to any client benefit. Depositions are a common area where
sound discretion is needed. Unnecessary depositions must not be used to harass opposing parties or
witnesses or to delay the resolution of a dispute. Even when depositions are necessary, attorneys
should consider the burden on the opponent when scheduling a deposition. Sometimes being mindful
of how the legal process burdens parties or withesses can get lost when an attorney is striving to be an
overzealous advocate,

Confusing Response to Document Demands: An attorney may be tempted to produce documents in a
manner that is unreasonably confusing and frustrating to a requestor. When an attorney receives a
clear and unambiguous request for documents, an attorney should produce organized and well-
written documents that does not hide or ohscure the existence of other documents. Note that
discovery should be conducted according to the California Civil Discovery Act, which defines misuse of
discovery,

Filing unnecessary motions: Attorneys should not engage in unnecessary motion practice. When
possible, before filing a motion, attorneys should attempt to speak with opposing counsel and
engage in a good faith effort to resclve or informally limit the issue,

Contempt, Sanctions, and Self-Reporting

in addition to the harmful effects that uncivil and unprofessional behavior can have on a client’s
case, such behavior can result in consequences against the attorney in the form of sanctions, self-
reporting, and disciplinary actions.

Sanctions: While the California Attorney Guidelines of Civility and Professionalism are aspirational
standards of conduct, a Judge might consider the guidelines in evaluating whether an attorney is being
civil. This includes consideration of whether an attorney should be sanctioned for incivility. If a judge
believes that an attorney’s uncivil actions are interfering in the case, the judge can sanction the
attarney, including imposing monetary sanctions, issuing adverse rulings, or holding the attorney in
contempt.



Self-Reporting: An attorney sanctioned by a court to pay a thousand dollars or more is required,
with limited exception, 1o report the sanctions to the State Bar, in writing, within 30 days.

Disciplinary Action: Engaging in uncivil conduct can be reported to the State Bar and might result in
disciplinary action. By statute, a court must notify the State Bar of certain orders of contempt,
reversals of judgments, and imposition of sanctions. Reports submitted to the State Bar are subject to
investigation and might lead to a disciplinary proceeding against an attorney. The opposing counsel
can also reportt incivility to the State Bar, however, it Is important to recognize that the Rules of
Professional Conduct prohibit attorneys from using the threat of a State Bar complaint to coerce the
resolution of a civil dispute.

Puties Under the State Bar Act (Business and Professions Code section 6000 et seq.)

Unlike the aspirational standards of the civility guidelines, duties under the State Bar Act are
mandatory. Some of these duties are related to civility and professionallsm including: maintaining due
respect toward the courts of justice and judicial officers; not advancing any fact prejudicial to the
honor or reputation of a party or witness, unless required by the justice of the cause with which he or
she is charged; and not commencing or continuing an action or proceeding arising from corrupt
motives.

Access to Justice

Access to justice should not be a privilege of only thase wheo can afford it. A society cannot be
considered equitahle when legal services are not available to all. As officers of the court, you can
promote access to justice by providing free legal services to the disadvantaged.

Access to Justice Crisis

Providing pro bono legal services is an urgent need. 71% of low income households experience a civil
legal problem each year. In the past year, 86% of those received inadequate or no legal help for their
clvil legal cases. Of all those seeking assistance through a legal aid organization, more than half get
limited or no legal assistance. The overwhelming reason for legal ald not providing services is lack of
resources to provide the assistance. There are approximately 39 million Californians. There are about
180,000 attorneys practicing law in California. This means for every attorney, there are about 215
Californians. More than 7 million Californians are low-income and indigent people. There are about
960 legal service attorneys in California providing legal services to indigent people. This means there
are more than 7,300 potential clients for each of these attorneys, In 81% of unlawful detainer cases, at
least one party is unrepresented. In domestic viclence cases, that numbaer increases to 80%.

Benefits of Providing Pro Bono Legal Services

The crisis of access to justice can be partially addressed by providing pro bono legal services. Providing
pro hono legal services has many benefits. As an attorney, you can build your skills and experience by
working on various types of cases. You can earn a good reputation in your local fegal community of
attorneys and judges, and it is a good way to grow your professional network. This will also open up
new avenues and opportunities for your career. Finally, using your knowledge to help the less
fortunate can be a source of perscnal satisfaction in the practice of law. Pro bono legal services also
benefits society. Attorneys hold the keys to the courthause. It is only through attorneys that people
can effectively access the courts and receive justice. Access to justice will strengthen trust in the legal
system. In contrast, a legal system that is perceived as only available to a privileged segment of the
population will cause doubt in the fairness of the system and might tempt people to resort to
extralegal methods to resolve disputes.



Challenges to Praviding Pro Bono Services

There are legal services organizations that can help attomey’s overcome some of the common
challenges in providing pro bono legal services, Some of these challenges include working for an
employer that does not allow pro bono work because of potential conflicts, working for an employer
that allows pro bono work, but does not value it, insufficient time to devote to pro bone
representation, lack of professional liability insurance, not knowing where to begin, and not having the
legal expertise in the areas of law needed by indigent clients.

Statutory Declaration

While pro bono legal services is not mandatory, it is a significant responsibility covered by California
statutes and a resolution of the Board of Trustees. Business and Professions Code section 6073
states: "It has been the tradition of'those learned in the law and licensed to practice law in this state
to provide voluntary pro bono legal services to those who cannot afford the help of an attorney,
Every attorney authorized and privileged to practice law in California is expected to make a
contribution...” Providing pro bono legal services is consistent with an attorrey’s duty to naver
reject, for any consideration personal to himself or herself, the cause of the defenseless or the
oppressed. Many attorneys provide pro bono services on a regular basis,

Definition of Pro Bono Legal Services

The State Bar Board of Trustees defines pro bono as providing or enabling “the direct delivery of legal
services, without expectation of compensation other than reimbursement of expenses, to indigent
individuals, or to not-for-profit organizations with a primary purpose of providing services to the poor
or on behalf of the poor or disadvantaged, not-for-profit organizations with a purpose of improving
the law and the legal system, or increasing access to justice.” It is important to identify activities that
can qualify as pro bono work. Working with clients referred from a qualifled legal services program
qualifies as pro bono work. But assisting friends or family who are not indigent, does not qualify as pro
bono work, Alsg, continuing to work for clients who are unable to pay the agreed-upon fees does not
qualify as pro bono work. The State Bar has proposed a change to the Rules of Professional Conduct to
emphasize the value of pro bono legal services.

How to Engage in Pro Bono Services

Attorneys can engage in pro bono activities by searching for programs specific to age groups, subject
areas, geographic areas, and demographics. Atterneys can also visit the California pro bono website,
which can provide the right direction for participating in pro bono opportunities. Using the California
pro bone website is helpful because it will direct you to programs where the clients are already
screened by the organization, malpractice insurance is available, attorneys can get training in the
necessary areas of law, and the legal services organization provides available guidance and support.
Visit Californiaprobono.org and click on “Pro Bono Programs Guide” to find volunteer apportunities
tailored to your specific interest.

Contributions of Financial Support

Some attorneys might be precluded from providing pro bono legal services. Other attorneys might
be looking for ways to contribute in addition to doing pro bono work. In either situation, attorneys
can contribute financially to programs that provide legal assistance to low-income individuals. For
example, attorneys can provide financia! support to organizations like the Justice Gap fund.



ABA's Model Rules of Professional Conduct

Providing pro bono legal services is a duty required by the American Bar Association’s Model Rules
of Professional Conduct, The pro bono rule has been adopted in every state, except California.
Although not binding in California, the American Bar Association Model Rules can be used for
guidance, Attorneys licensed both in California and in a state that has adopted the Model Rule should
censult the American Bar Association Model Rules in addition to California statues, the Board of
Trustees resclution, and other California references.

Providing Legal Services to the State of California or Statutory Contracting Guideline

Government contracts are generally awarded to large law firms, One factor California considers
when awarding government contracts for legal work is a law firms’ cornmitment to providing pro
bono legal services. This is pursuant to applicable statutory law. If a law firm does not encourage pro
bono activities, new attorneys may conslder informing senior attorneys about the opportunity of
gualifying for government work by making a commitment to pre bono legal services. In addition, if a
firm is worried about potential conflicts, the Limited Legal Services rule should be consulted as that
rute mitigates the impact of imputed conflicts of interests when only limited legal services are
invalved.
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Here is what Code of Civil Procedurc! section 583.130 says: “It is the
policy of the state that a plaintiff shall proceed with reasonable diligence in the
prosecution of an action but that all parties shall cooperate in bringing the action to trial
ot other disposition.” That is not complicated language. No jury instruction defining any
of its tertns would be necessary if we were submitting it 1o a panel of non-lawyers. The
policy of the state is that the parties to a lawsuit “shall cooperate.” Period. Full stop.

Yet the principle the section dictates has somehow become the Marie
Celeste of California law — a ghost ship reported by a few hardy souls but doubted by
most people familiar with the area in which it’s been reported. The section’s adjuration
to civility and cooperation “is a custom, More honor'd in the breach than the
observance.”? In this case, we deal here with more evidence that our profession has
come unmoored from its honorable commitment to the ideal expressed in section
583.130, and ~ in keeping with what has become an unfortunate tradition in California
appellate law — we urge a return to the professionalism it represents.

FACTS

From 2011 to 2015, Appellant Attorney Joanna T. Vogel (Vogel)
represented plaintiff/respondent Angele Lasalle (Lasalle) in the dissolution of a registered
domestic partnership with Minh Tho Si Luu, Lasalle repeatedly failed to provide
discovery in that case, and the court defaulted her as a terminating sanction. She said her
tailure to provide discovery was caused by Vogel not keeping her informed of discovery
orders, so she sued Vogel for legal malpractice.

Vogel was served with the complaint on March 3, 2016, Thirty five days
went by, On the 36th day, Thursday April 7, Lasalle’s attorney sent Vogel a letter and an

All further statutory references are to the Code of Civil Procedure unless otherwise indicated.
2 Hamlet, Act I, Scene 4, 11. 15-16.



email - the contont was the same — telling her that the time for a responsive pleading was
“past due” and threatening to request the entry of a default against Vogel unless he
received a responsive pleading by the close of business the next day, Friday April 8. Our
record does not include the time of day on Thursday when either the email was sent or
the letter mailed, so we cannot evaluate the chance of the letter reaching Vogel in
Friday’s post except to say it was slim.

Counsel did not receive any response from Vogel by 3 p.m. the following
Monday, April 11. He filed a request for entry of default and emailed a copy to Vogel at
4:05 p.m. That got Vogel’s attention and she emailed her request for an extension at 5:22
p.m., but by then the default was a fait accompli.

Vogel acted rather quickly now that her default had been entered. She
found an attorney by Friday April 15th,3 and that attorney had a motion to set aside the
default on file a week later. We quote the entirety of Lasalle’s declaration in support of
the set aside motion in the margin.4

Vogel’s set-aside motion was made pursuant to those provisions of

subdivision (b) of section 473 that commit the matter to the trial court’s discretion in

3 It took Vogel four days because she initlally contacted an atiorney who had just decided to
roprescnt one of the codefendants — other attorneys who had reprosented Lasalle, but are not parties to this appeal.

4 “] am an attorney at law, and the defendant in this matter. [] When T was served with the
summons and cemplaint, T was in the middle of a number of family law matters in court as the attorney. [} I was
also involved in my own divorce, wherein I had just discovered my husband had failed to pay the taxes on our
property, and it had gone into default. Also he failed to pay the mortgage on the family residence and it went into
default. [§} Ireceived the summons and complaint and the discovery and had met with an attorney to represent me.
Tthen learned that the lawyer had just associated with one of the other defendants in this matter. [] T therefore,
determined to find a new attorney and contacted the plaintiff’s attorney to request a brief extension to respond to the
complaint. While waiting to hear back and without having the courtesy of the extension, I received the notice of
default. ] I was served with discovery before I even answered the complaint, and had begun to work on that ag
well. [1] Tam a single mother and between taking care of the family, the practice of law, and trying to revive |.sic]
the files of from the plaintifT, T did fail to timely file my answer. [f] Assoon as I could, I contacted [the attorney
who filed the motion] and retained him to represent me. I provided for him the summons and complaint, but have
yet to gather the files together to answer what appears to be an unverified complaint. []] I have attached hereto my
proposed answer. [1] 1state the above facts to be true and so state under penalty of perjury this 16th day of April in
Fullerton, California.”

Vaogel’s counsel at the time is not Yogel's appellant’s counsel on appeal.

3



cascs of “mistake, inadvertence, surprise, or excusable neglect.” There was no “falling
on the sword” affidavit of fault that might have triggered application of those provisions
of section 473 requiring a sct-aside when an attorney confesses fault.

In opposing relief, respondent’s counsel asked the trial court to take judicial
notice of state bar disciplinary proceedings against Vogel stemming from two unrelated
cases, which had resulted in a stayed suspension of Vogel’s license to practice. The court
denied the set-aside motion in a minute order filed June 9, 2016, in which the trial judge
expressly took judicial notice of Vogel’s prior discipline. A year later, a default
judgment was entered against Vogel for §1 million. She has appealed from both that
judgment and the order refusing to set aside the default.

We sympathize with the court below and opposing counsel. We have all
encountered dilatory tactics and know how frustrating they can be. But we cannot see
this as such a situation, and cannot countenance the way this default was taken, so we
reverse the judgment.

DISCUSSION

Three decades ago, our colleagues in the First District, dealing with a case
they attributed to a “fit of pique between counsel,” addressed this entreaty to California
attorneys, “We conclude by reminding members of the Bar that their responsibilities as
officers of the court include professional courtesy to the court and to opposing counsel.
All too often today we sce signs that the practice of law is becoming more like a business
and less like a profession. We docry any such change, but the profeséion itself must chart
its own course. The legal profession has already suffered a loss of stature and of public
respect. This is more easily understood when the public perspective of the profession is
shaped by cases such as this where lawyers await the slightest provocation to turn upon
each other. Lawyers and judges should work to improve and enhance the rule of law, not
allow a return to the law of the jungle.” (Lossing v. Superior Court (1989) 207
Cal. App.3d 635, 641.)



In 1994, the Second District lambasted attorneys who were cluttering up the
courts with what were essentially personal spats. In the words of a clearly exasperated
Justice Gilbert, “If this case is an example, the term ‘civil procedure’ is an oxymoron.”
(Greenv. GTE California (1994) 29 Cal. App.4th 407 408.)

In 1997, another appellate court urged bench and bax to practice with more
civility. “The law should not create an incentive to take the scorched earth, feet-to-the-
fire attitude that is all too common in litigation today.” (Pham v. Nguyen (1997) 54
Cal.App4th 11, 17)

By 2002, we had lawyers doing and saying things that would have
beggared the imagination of the people who taught us how to practice law. We had a
lawyer named John Heurlin who wrote to opposing counsel, “I plan on disseminating
your little letter to as many referring counsel as possible, you diminutive shit.”
Admonishing counsel to “educate yourself about attorney liens and the work product
privilege,” Mr. Heurlin closed his letter with the clichéd but always popular, “See you in
Cowrt.” That and other failures resulted in Mr, Heurlin being sanctioned $6,000 for filing
a frivolous appeal and referred to the State Bar. Our court thought publishing the ugly
facts of the case, which they did in DeRose v. Hewrlin (2002) 100 Cal.App.4th 158,
would get the bar’s attention. It didn’t,

Almost a decade later, in a case called /n re Marriage of Davenport (2011)
194 Cal.App.4th 1507, 1537, the First District tried again. They said, “We close this
discussion with a reminder to counsel — all counsel, regardless of practice, regardlcss of
age — that zealous advocacy does not equate with “attack dog’ or ‘scorched earth,” nor
does it mean lack of civility. [Citations.] Zeal and vigor in the representation of clients
are commendable. So are civility, courtesy, and cooperation. They are not mutually
exclusive.”

Six months later, our court said this, “Our profession is rife with cynicism,

awash in incivility. Lawyers and judges of our generation spend a great deal of time
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lamenting the loss of a golden age when lawyers treated each other with respect and
courtesy. It’s fime to stop talking about the problem and act on it. For decades, our
profession has given lip service to civility. All we have gotten from it is tired lips. We
have reluctantly concluded lips cannot do the job; teeth are required. In this case, those
teeth will take the form of sanctions.” We sanctioned counsel $10,000. (Kim v.
Westmoore Partners, Inc. (2011) 201 Cal.App.4th 267, 293 (Kim).)

This is not an exhaustive catalogue. Were we writing a compendium rather
than an opinion, we could include keening from every state, because, “Incivility in open
court infects the process of justice in many ways. It compromises the necessary public
trust that the system will produce fair and just results; it negates the perception of
professionalism in the legal community, and it erodes respect for all people involved in
the process.” (In re Hillis (Del. 2004) 858 A.2d 317, 324)

Courts have had to urge counsel to turn down the heat on their litigation
zeitgeist far too often. And while the factual scenarios of these cases differ, they are all
variations on a theme of incivility that the bench has been decrying for decades, with very
little success.

It’s gotten so bad the California State Bar amended the oath new attorneys
take to add a civility requirement, Since 2014, new attorneys have been required to vow
to treat opposing counsel with “dignity, courtesy, and integrity.”

That was not donc here, Dignity, courtesy, and integrity were
conspicuously lacking,

We are reluctant to come down too hard on respondent’s counsel or the trial
court because we think the problem is not so much a perscnal failure as systemic one.
Court and counsel below are merely indicative of the fact practitioners have become
inured to this kind of practice. They have heard the mantra so often unthinkingly

repeated that, “This is a business,” that they have lost sight of the fact the practice of law



18 not a business. It is a profession. And those who practice it carry a concomitantly
greater responsibility than businesspeople.

So what we review in this case is not so much a failurc of court and counscl
as an insidious decline in the standards of the profession that must be addressed. “The
term “officer of the court,” with all the assumptions of honor and integrity that append to
it must not be allowed to lose its significance.” (Kim, supra, at p. 292.) We reverse the
order in this case because that significance was overlooked.

An order denying a motion to set aside a default is appealable from the
ensuing default judgment. (Rappleyea v, Campbell (1994) 8 Cal.4th 975, 981
(Rappleyea).) We acknowledge the standard of review for an order denying a set aside
motion is abuse of discretion. (/bid.) But there is an important distinction in the way that
discretion is measured in section 473 cases. The law favors judgments based on the
merits, not procedural missteps. Our Supreme Court has repeatedly reminded us that in
this area doubts must be resolved in favor of relief, with an order denying relief
scrutinized more carefully that an order granting it. As Justice Mosk put it in Rappleyea,
“Because the law favors disposing of cases on their metits, ‘any doubts in applying
section 473 must be resolved in favor of the party seeking relief from default [citations].
Therefore, a trial court order denying relief is scrutinized more carefully than an order
permitting trial on the merits.” (Elsion v. City of Turlock (1985) 38 Cal.3d 227, 233, see
also Miller v. City of Hermosa Beach (1993) 13 Cal.App.4th 1118, 1136.)" (Id. at p.
980.) |

Warning and notice play a major role in this scrutiny. Six decades ago,
when bench and bar conducted themselves as a profession, another appellate court, in

language both apropos to our case and indicative of how law ought to be practiced, said,

5 Indeed, some cases go so far as to say “‘very slight evidence will be required to justify a court in
setting aside the default.” [Citation.]” (Miller v. City of Hermosa Beach, supra, at p. 1136.) More on this point
below.



“The quiet speed of plaintiffs’ attorney in seeking a default judgment without the
knowledge of defendants’ counsel is not to be commended.” (Smith v. Los Angeles
Bookbinders Union (1955) 133 Cal.App.2d 486, 500 (Bookbinders).)®

In contrast to the stealth and speed condemned in Bookbinders, courts and
the State Bar emphasize warning and deliberate speed. The State Bar Civility Guidelines
deplore the conduct of an attorney who races opposing counsel to the courthouse to enter
a default before a responsive pleading can be filed. (Fasuyi v. Permatex, Inc. (2008) 167
Cal App.4th 681, 702 (Fasuyi), quoting section 15 of the California Attorney Guidelines
of Civility and Professionalism (2007).) Accordingly, it is now well-acknowledged that
an attorney has an ethical obligation to warn opposing counsel that the attorney is about
to take an adversary’s default. (/d. at pp. 701-702.)

In that regard we heartily endorse the related admonition found in The
Rutter Group practice guide, and we note the authors’ emphasis on reasonable time:
“Practice Pointer: If you're representing plaintiff, and have had any contact with a
lawycr representing defendant, don’t even attempt to get a default entered without first
giving such lawyer written notice of your intent to request entry of default, and a
reasonable time within which defendant’s pleading must be filed to prevent your doing
s0.” {Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter
Group 2008) § 5:73, p. 5-19 (rev. #1, 2008} as quoted in Fastyi, supra, 167
Cal.App.4th at p. 702.)

To be sure, there is authority to the etfect giving any warning at all is an

“ethical” obligation as distinct from a “legal” one. The appellate case usually cited these

.days for this ethical-legal dichotomy is Bellm v. Bellia (1984) 150 Cal.App.3d 1036,

1038 (Belim). Indeed, it was the most recent case cited by the trial court’s minute order

denying Vogel’s set aside motion.

6 Disapproved on other grounds in MacLeod v. Tribune Publishing Co. (1959) 52 Cal.2d 536, 551.
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Bellm was written at a time when 1ncivility was surfacing as a problem in
the legal profession.” “Like tennis, the legal profession used to adhere to a strict etiquette
that kept the game mannerly. And, like tennis, the law saw its old standards crumble 1n
the 1970s and 1980s. Self-consciously churlish litigators rose on a parallel course with
Jimmy Connors and John McEnroe.” (Gee & Garner, The Uncivil Lawyer; (1996) 15
Rev. Litig. 177, 190.) Thus the majority opinion in Belim lamented the “lack of
professional courtesy” in counsel’s taking a default without warning (See Belim, supra,
150 Cal.App.3d at p. 1038 [“we decry this lack of professional courtesy”]) but deemed it
an ethical issue rather than a legal one and affirmed the trial court’s denial of relief, The
Bellm dissent would have found an abuse of discretion. (Beflm, supra, 150 Cal.App.3d at
p. 1040 (dis. opn. of Haning I.).)

But Bellm was handed down on January 19, 1984, That was ouly two
weeks after section 583.130, quoted above, went into effect. The section obviously could
not have been briefed or argued in that case, so the Bellm court did not have the benefit of
the statute. The statute was passed to curb what the Legislature considered an
inappropriate rise in motions to dismiss for lack of prosecution — sometimes brought, like
this one, as soon as a time limit was exceeded. As the Law Revision Commission
phrasecd it:

“Over the years the attitude of the courts and the Legislature toward
dismissal for lack of prosecution has varied. From around 1900 until the 1920’s the
dismissal statutes were strictly enforced. Between the 1920’s and the 1960°s there was a
process of liberalization of the statutes to create exceptions and excuses. Beginning in
the late 1960°s the courts were strict in requiring dismissal, In 1969, an effort was made

in the Legislature to curb discretionary court dismissals, but ended in authority for the

7 The ineivility lamentations we quoted earlier began in 1939, although this case certainly falls into
the voice-orying-in-the-desert type of entreaty that grew louder a few years later.
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Judicial Council to provide a procedure for dismissal. In 1970, the courts brought an
abrupt halt to strict construction of dismissal statutes and began an era of liberal
allowance of excuses that continued to the early 1980°s. The judicial attitude in the latter
time was stated by the Supreme Court: *Although a defendant is entitled to the weight of
the policy underlying the dismissal statute, which seeks to prevent unreasonable delays in
litigation, the policy is less powerful than that which seeks to dispose of litigation on the
merits rather than on procedural grounds.”” (Wheeler v, Payless Super Drug Stores
(1987) 193 Cal.App.3d 1292, 1295, quoting Denham v. Superior Court (1970) 2 Cal.3d
557, 566; see also Hocharian v. Superior Court (1981) 28 Cal.3d 714.)

So to the extent it was possible for a party seeking a default with unseemly

haste to commit an ethical breach without creating a legal issue, that distinction was

erased by section 583.130. The ethical obligation to warn opposing counsel of an intent to

take a default is now reinforced by a statutory policy that all parties “cooperate in
bringing the action to trial or other disposition.” (§ 583.130.) Quiet speed and
unreasonable deadlines do not qualify as “cooperation” and cannot be accepted by the
courts.

We cannot accept it because it is contrary to legislative policy and because
it is destructive of the legal system and the people who work within it. Allowing it to
flourish has been counterproductive and corrosive. First, it has led to increased litigation.
Unintended defaults inevitably result in motions to overturn them (this case, exemplary in
no other way, demonstrates well the resources consumed by such motions) or lawsuits
against the defaulted party’s atiorney (who thought enough of his client’s position to
agree to represent him and then bungled it). There are plenty of demands on our Icgal
resources without adding such matters.

But worse than that, it forces practitioners to sail between Scylla and
Charybdis. They are torn between the civility we teach in law schools, require in their

oath, and legislate in statutes like section 583.130, and their obligation to represent their
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client as effectively as possible. We ask too much of people with families and mortgages
- not to mention ex-spouscs who fail to make tax and mortgage payments — when we ask
them to choose “dignity, courtesy, and integrity” over easy “fish in a barrel” victories that
are perceived to have statutory support. We owe ourselves an easier choice, and the
legislature has given it to us in section 583.130.

With that in mind, we ¢onclude that by standards now applicable to such
motions, the trial judge here abused his discretion in not setting aside the default. Several
factors combine to convince us of that.

The first is the use of email to give “warning.” Email has many things to
recommend it; reliability is not one of them. Between the ease of mistaken address on
the sender’s end and the arcane vagaries of spam filters on the recipient’s end, email is
ill-svited for a communication on which a million dollar lawsuit may hinge.8 A busy
calendar, an overfull in-box, a careless autocorrect, even a clumsy keystroke resulting in
a “delete” command can result in a speedy communication being merely a failed one.,

We all learned in law school that due process requires not just notice, but
notice reasonably calculated to reach the object of the notice. (See Mullane v. Central
Hanover Bank & Trust Co. (1950) 339 U.S. 306, 318.) While there is no due process
problem in the case before us now (Vogel has not complained she wasn’t actually
served), emails are a lousy medium with which to warn opposing counsel that a default is
about to be taken. We find it significant that by law emails are insufficient to serve
notices on counsel in an ongoing case without prior agreement and written confirmation.
(§§ 1013, subd. (e); 1010.6, subd. (a)(2)(A)(ii); Cal. Rules of Court, rule 2.251(b).)

Indeed, the sheer ephemerality of emails poses unacceptable dangers for

issues as important as whether an entire case will be decided by default and not on the

8 The default judgment oblained against Lasalle by respondent was exacily $1,000,000,

11



merits. While some emails scem to live on for years despite efforts to bleach them out,
others have the half-life of a neutrino. We ourselves have learned the hard way that spam
filters can ambush important, non-advertising messages from lawyers who have an
tmportant legal purpose and keep them from reaching their intended destination — us. We
have, on occasion, had to reschedule oral arguments because notices to counsel of oral
argument dates and times sent by email got caught in spam filters and did not reach those
counsel, or their requests for accommodation did not reach us,

The choice of email to announce an impending default seems to us hardly
distinguishable from stealth. And since the other course adopted by respondent’s trial
attorney was mailing a letter on Thursday in which he demanded a response by Friday, it
i1s difficult to see this as a genuine warning — especially when 19th century technology —
the telephone — was easily available and orders of magnitude more certain.

The second factor we consider is the shori-fuse deadline given by
respondent’s counsel. It was wareasonably short, It set Vogel up to have her default
taken immediately. “[T]he quiet taking of default on the beginning of the first day on
which defendant’s answer was delingquent was the sort of professional discourtesy which,
undcer [Beokbinder] justified vacating the default.” (Robinson v. Varela (1977) 67
Cal.App.3d 611, 616 (Robinson).)

The third factor is the total absence of prejudice to Lasalle from any sct-
aside, given the relatively short time between respondent seeking the default and Vogel
asking to be relieved from it. “When evaluating a motion to set aside a default judgment
on equitable grounds, the ‘court must weigh the reasonableness of the conduct of the
moving party in light of the extent of the prejudice to the responding party.”” (Mechling
v. Ashestos Defendants (2018) 29 Cal.App.5th 1241, 1248-1249.) Setting aside this
default would have involved little wasted time, and the de minimis expenses incurred

could have been easily recompensed.
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The fourth factor is the unusuval nature of the malpractice claim in this case.
Some cases are suited for defaults: An impecunious debtor who is sued for an
unquestionably meritorious debt may very well make a rational decision not to spend
good money after bad by contesting the case. (See Ostling v. Loring (1994) 27
Cal.App.4th 1731, 1751 [discussing dynamics bearing on whether a defendant might
elect to default a given claim].) But this legal malpractice action covering the entirety of
a family law action lies at the opposite end of the spectrum.

Because of the facts alleged in the complaint — namely that Vogel had been
responsible for losing Lasalle’s entire dissolution case — Lasalle’s damages called for
litigation of multiple items of property characterization, credits, reimbursement claims,
and perhaps even claims for support. (See d'Elia v. d’Elia (1997) 58 Cal. App.4th 415,
418, fn. 2 [“every item of marital properly presents a host of challenging issues™].) This
means the malpractice claim here was going to require a trial within a trial about some
complex issues indeed. (See Finer v. Sweer (2003) 30 Cal.4th 1232, 1241 [plaintiff must
prove that “but for the alleged negligence of the defendant attorney, the plaintiff would
have obtained a more favorable judgment or settlement in the action in which the
malpractice allegedly occurred.”].}) That’s pretty much the opposite of simple debt

collection.
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A fifth factor favoring a set-aside here was the presence of a plainly
meritorious defense to at least part of Lasalle’s default judgment. That judgment
eventually included emotional distress damages of $100,000. Those damages are
contrary to law. In Smith v. Superior Court (1992) 10 Cal. App.4th 1033, 1038-1039, this
court squarely held that emotional distress damages are not recoverable in an action for
family law legal malpractice. Even if we wete not directing the trial court to set aside the
default, we would have to reduce the judgment by at least this amount as contrary to law,
and its inclusion only underscores the impossibility of respondent’s 24-hour deadline for
answering the complaint,

Next, there was the trial court’s taking judicial notice of, and reliance on,
Vogel’s two previous instances of digcipline for not having properly communicated with
clients on previous cases. Evidence Code section 1101 represents the Legislature’s
general disapproval of the use of specific instances of a person’s character {o establish
some bad act. We note the statute is not limited to criminal cases by its terms,” though it
usually shows up in criminal cases. (See People v. Nicolas (2017) 8 Cal.App.5th 1165,
1176 [“The purpose of this evidentiary rule ‘is to assure that a defendant is tried upon the
crime charged and is not tricd upon an antisocial history.’ [Citation.]”.) Nonetheless, the
point 1s the same: judicial decisions should fit the facts of a case and not be based on
some general evaluation of a person’s personal history. The fact Vogel had failed to
comply with standards of professional conduct in the past should not have colored the
determination of whether she deserved an extension in this case.

And finally, we are disappointed that Vogel’s explanation of her botched

reply in this case was not considered adequate. A single mother who is juggling the

9 Subdivision (a} of which provides; “Except as provided in this section and in Sections 1102,
1103, 1108, and 1109, evidence of a person’s character or a trait of his or her character {(whether in the form of an
opinion, evidence of reputation, or evidence of specific instances of his or ber conduct) is inadmissible when offered
to prove his or her conduct on a specified occasion.” By their terms all four statutory exceptions are limited to
criminal actions.
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inevitable pressures of that role and a caseload of family law matters, and has just learned
that her ex- has failed to pay the property taxcs or make the housc payment — thus,
ironically, throwing those into default — deserves some consideration.

To be sure, Vogel’s declaration in support of her set aside might have been
more polished — but then again she had very little time to prepare it. As we have noted,
one of the considerations in a section 473 motion 1s how much time has elapsed since the
default. The clock was ticking, and the obligations noted in the last paragraph were not
about to digappear.

In a case like this one, where there would have been no real prejudice had
the set-aside motion been granted, the rule is that a party’s negligence in allowing a
default to be taken in the first place “will be excused on a weak showing.” (Aldrich v.
San Fernando Valley Lumber Co. (1985) 170 Cal.App.3d 725, 740, italics added.)
Vogel’s declaration crossed that threshold.

We do not hold that every section 473 motion supported by a colorable
declaration must be granted. Since every section 473 motion must be evaluated on its
own facts, we can hold only that tkis ore should have been granted. As we have said,
Vogel was notified by unsatisfactory means of an unreasonably short deadline (just being
out of the office for one day — for example, on another case — would have prevented her
from meeting it), and she had significant family emergencies of her own, including an
urgent need to take carc of taxes and unpaid mortgage payments lest she lose her home.
Her neglect was excusable. (See Robinson, supra, 67 Cal. App.3d at p. 616 [noting short
period of time to respond, press of business, limited office hours during a holiday petiod
and defense counsel’s preoccupation with other litigated matters made failure to timely
file an answer “excusable”].} We hope the next attorney in these siraits will not have
such a compelling set of facts to offer. . . and that opposing counsel will act with
“dignity, courtesy, and integrity.”

CONCLUSION AND DISPOSITION
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Supreme Court Chief Justice Warren Burger long ago observed, “[L.jawyers
who know how to think but have not learned how to behave are a menace and a liability
. . . to the administration of justice. ... [Y]. .. [T]he necessity for civility is relevant to
lawyers becausc they are the living exemplars — and thus teachers — every day in every
case and in every court and their worst conduct will be emulated perhaps more readily
than their best.” (Burger, Address to the American Law Institute, 1971, 52 F.R.D. 211,
215)) Inrecognition of this fact, section 583,130 says it is the policy of this state that “all
patties shall cooperate in bringing the action to trial or other disposition.” Attorneys who
do not do so are practicing in contravention of the policy of the state and menacing the
future of the profession.

The judgment is reversed. Appellant will recover her costs on appeal.

BEDSWORTH, ACTING P. J.
WE CONCUR:

MOORE, J.

IKOLA, J.
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NOTE: Excerpts from The State Bar of California New Attorney Training
Requirement e-learning course appendix for course entitled “Attorney-Client
Relationship 101"

Ethics and Money

Formation of an attorney/client relationship
An attorney-client relationship, including the important duty of confidentiality, may be created by
contract, either express or implied.

Consider this. An attornay is contacted on a social media site by a friend who shares confidential
information about a legal problem that the friend is facing, The attorney has no intention of
representing the friend but in an effort to be helpful, the attorney shares some basic legal information
and offers generalized observations that are not intended to be legal advice. Does this limited exchange
pose a risk of an unintended formation of an attorney-cliant relationship?

Attorneys can get into trouble for not realizing that they are in a position of owing fiduciary obligations
to another individual. You could be mingling with strangers at a party, chatting with a friend on social
media, or holding a meeting at your law office. If you present yourself as a lawyer then give legal advice
and receive confidential information, vou could be forming an attorney-client relationship. This means
you may have fiduciary obligations t¢ upheld, such as the duty of confidentiality. This can happen even
without a retainer agreement, payment of any attorney fees, or similar formalities. You might be
surprised by how many attorneys face disciplinary complaints and malpractice actions because they
assume no retainer means no attorney-client relationship, You can avoid this situation by learning to
discern how, when, and whether an attorney-client relationship has been formed. This is all the more
critical for you and vour career, when you consider that the Rules of Professional Conduct and the State
Bar Act assign a vast majority of an attorney’s duties and obligations in service to clients. So, first things
first. Who actually qualifies as a client, Let's find out.

Who is a Client? Who is a Lawyer?

A client is a person or entity who, directly or through an authorized representative, consults a lawyer for
the purposes of retaining the lawyer or securing legal service or advice in his or her professional
capacity. A lawyer is a person authorized or reasonably believed by a client to be authorized, to practice
law in any state or nation.

Types of Attorney-Client Relationships

An attorney-client relationship may be formed when a client has reason to believe that the attorney is
representing the client’s legal interests. This “reason” can be created expressly, through a written
contract; or, it can be implied-in-fact based on the conduct of the attorney and the client.

Express Formations: In an express attorney-client relationship formation, a client signs a contract with
an attorney indicating that the attorney will represent them. Typically, Express formation of the
relationship is contractual, based on mutual assent; easy to identify, and has well-defined duties and
obligations. An express formation clearly defines fee arrangements, responsibility for costs and
expenses, and the scope of services to be provided.




Implied-in-Fact Formations: Identification of an implied-in-fact attorney-client relationship

formation depends, in large part, on the prospective client’s expectations. This can be assessed based on
how the situation appears to a reasonable person in the individual's position. The following questions
might be asked to help determine the relationship in a given situation: Did the attorney volunteer their
services to the prospective client? Did the attorney indicate by action or statement that they were
representing the prospective client? Did the attorney previously represent the prospective client,
particularly where the representation occurred over a period of time, or in several matters, or without
an express agreement? The prospective client’s behavior also helps determine the relationship. Did the
prospective client seek and receive legal advice from the attorney or disclose confidential information?
Did the prospective client reasonably believe he or she was consulting the attorney in the attorney’s
profassional capacity, pay fees, or other consideration? Did the prospective client consult the attorney
in confidence? An additional factor is how much contact occurred between the attorney and the
prospective client.

Implied-in-Fact Attorney-Client Formations

Individuals with legal questions sometimes approach lawyers on a casual basis, in non-office settings,
and in unexpected ways. What can vou do to ensure such situations do not result in the unintended
formation of an attorney-client relationship?

Scenario 1: You are standing in a main courthouse hallway. A stranger comes to you and asks if you are a
lawyer. As soon as you say yes, he says “John and | have been charged with two burglaries, but | did the
first one alone. What should | do?”

How should you respond? You should decline to represent him and suggest he contact the public
defendet’s office.

Scenario 2: An individual approaches you at a party after learning from the host that you are an
attorney. During a casual conversation, she says, “My insurer won't provide coverage to replace my
office roof even thaugh my business flooded last year during a rain storm. | even paid all the
premiums! Do you think there's anything | can do about it?”

How should you respond? Politely listen to the individual, then state that you can't answer her question
but give her your contact information and invite her to schedule an appointment. This will ensure you
are in a controlled envirenment, while having a conversation with a prospective client,

Scenario 3: You receive a phone call at home from a relative. Your relative says, “I know you do legal
work with wills and estates. Well, after Grandma passed away, | borrowed her car and wrecked it,
Turns out the car wasn't insured. Do you think that will be a problem when her estate gets resolved?
Should | do anything?”

How should you respond? Listen without interrupting, and then tell your relative that you cannot
represent him and that he should consider calling a referral service for a lawyer.

Explanation: Ordinarily, an express attorney-client relationship cannot exist unless an attorney gives
express assent. However, if you happen to express an interest in situations similar to the three cases
described in the previous tabs, you may have just implied assent. Statements such as "your case sounds
awesome", "l have a few questions”, or "let me research this a bit before | get back to you", could create
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an implied-in-fact attorney-client relationship, without you realizing. Remember, implied-in-fact
relationships are risky for both parties. Express attorney-client relationships are the best way to set clear
expectations and avoid unanticipated problems. In the three scenarios described, the attorney’s
response communicated an intent to decline representation. If the attorney was interested in actually
representing the prospective client, the attorney should proceed by taking steps to enter into an express
attorney-client relationship.

Risks of Implied-in-Fact Relationships

Once an implied-in-fact attorney-client relationship is created, the attorney owes certain duties to their
client. If an attorney fails to fulfill these duties, the attorney is at risk of facing conflicts of interest and
disqualification, breach of fiduciary duty or malpractice liability, and/or disciplinary action by the State
Bar.

Conflicts of Interest and Risk of Disqualification: Unintended client relationships exacerbate the
potential for conflicts of interest. If a lawyer unknowingly establishes an implied-in-fact attorney client
relationship, that client could have standing to seek disqualification to remedy the conflict.

Breach of Fiduciary Duty or Malpractice Liability: An attorney owes fiduciary duties, such as a duty of
confidentiality, to individuals wheo consult the attorney in confidence. Failure to perform your duties
exposes you ta potential civil liability.

Disciplinary Actions from State Bar: Failure to comiply with duties owed to an implied-in-fact client can
result in a complaint being filed with the State Bar. An attorney’s belief that no duties are owed to this
type of client because no express attorney-client relationship exists, is not a defense to the charge that
an attorney has failed to perform their duty.

Avoiding the Risks Arising from timplied-in-Fact Relationships

Depending on the specific circumstances, you can consider the following measures to minimize the risk
of forming an unintended attorney-client relationship, You may clearly state that you are not providing
legal advice and refer them to a certified lawyer referral service. Or you may deflect a request for legal
advice by explaining that you cannot give legal advice before you conduct a conflicts-check. You may
also follow-up in writing by clearly stating that you are not agreeing to represent the prospective client.
With respect to using social media, you should not give legal advice and use disclaimers, clarification
notices, reminders and non-representation notices. For example, you might add a disclaimer on your
social media profile page such as “nothing posted here should be considered as legal advice.” In
addition, here are things to avoid. Do not share legal information that can be presumed as legal advice.
Do not undermine an attorney-client relationship disclaimer by giving advice even after disclaiming the
relationship. Do not use your office letterhead or signature block to write letters or emails on behalf of
anyone who is not a client.

An attorney-client relationship can ONLY be formed when z client signs a contract to be represented by
an attorney. True or false?

In which of the following cases is there a risk of an implied-in-fact attorney-client relationship?
First option: In the elevator in your office building, a man whao knows you are a lawyer is standing next

to you and, when you are alone, he expresses his concerns about getting caught stealing from his
company and asks what you think he should do.
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Second option: A friend asks for your business card so she can give it to soimeone she knows who has a
property dispute with a neighbor. The friend says that she will tell the person to make an appointment
1¢ meet with you during your normat office hours

Third option: The ewner of your favorite coffee shop pulls you aside for a brief, private conversation
about his interest in suing an online store for copying their branding. You offer your encouragement.

Key Considerations for Express Relationships

Although the Rules of Prafessional Cenduct do not require a written fee agreement to form an attorney-
client relationship, a writing may be required by statute for certain types of representations, such as
representation of a client on a contingent fee basis.

Formation in Private Practice — Written Fee Agreement

Although the law doesn’t impose a strict requirement to have a written fae agreement for every client
representation, using a written fee agreement is a prudent practice, Consider the following.

First, note that the Business and Professions Code requires a written fee agreement for any non
contingency fee arrangement where the total expense to a client, including attorney’s fees, will exceed
$1,000. Second, note that the Business and Professions Code requires a written fee agreement for all
contingent fee arrangements. All written fee agreements required by statute must include the following:
You and the client (or client’s guardian or representative) must sign the contract. You must provide a
duplicate copy of the contract. And, the language of the written fee agreement should be understood by
the client (this is also a statutory requirement in the civil code applicable to many types of contracts.)
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1 The State Bar of California

Ethics

Encouraging ethical practices is an important way for the State Bar to prevent and discourage
attorney misconduct. This is where you'll find many resources, including ethics opinions,
education programs and research tools that can aid attorneys in the course of practicing law.

Ethics Hotline

The Ethics Hotline is a confidential research service for attorneys seeking guidance on their
professional responsibilities.

Attorneys may request a call by completing the online Ethics Hotline Research Assistance
Request Form or by calling the Ethics Hotline at: 800-238-4427 (800-2-ETHICS) within California
or 415-538-2150 from outside of California. Your call will be returned in the order your request is
received. Our staff will return your call between the hours of 9:00 a.m. - 4:00 p.m., Monday
through Friday.

Rules and Statutes on Attorney Conduct

+ California Rules of Professional Conduct

+ The State Bar Act - Business & Professions Code §§ 6000 et seq.

+ Selected Statutes Regarding Professional Conduct, Discipline of Attorneys and Duties of
the State Bar of California

+ California Rules of Court

* Rules of Procedure of the State Bar and Rules of Practice of the State Bar Court (Rules of
the State Bar, Title 5)

+ Law Corporation Rules (Rules of the State Bar, Title 3, Division 2, Chapter 3)

+ Legal Specialization Rules (Rules of the State Bar, Title 3, Division 2, Chapter 2)

* Pro Bono Rules (Rules of the State Bar, Title 3, Division 2, Chapter 6)

* Rules and Regulations Pertaining to Lawyer Referral Services (Rules of the State Bar, Title
3, Division 5, Chapter 3)

+ Out-of-State Attorney Arbitration Counsel Program (OSAAC) Rules (Rules of the State Bar,
Title 3, Division 3, Chapter 2)

+ Mandatory Fee Arbitration Rules (Rules of the State Bar, Title 3, Division 4, Chapter 2)

« MCLE Provider and Attorney Rules

» Supreme Court Order S158605 Regarding the State Bar IOLTA Program

Research and Resources

hitp://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Ethics 7/10/2019
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- California Rules of Professional Conduct and Other Related Codes (known as Publication
250)

+ Index to the California Compendium on Professional Respensibility

+ Handbook on Client Trust Accounting for California Attorneys

+ Guidelines on Indigent Defense Services Delivery Systems

+ Practical Training of Law Students

+ State Bar Court

« Closing a Law Practice

- FAQ: Disclosure of Prohibition Liability Insurance (Rule 3-410)

Client Trust Accounts
The State Bar has plenty of information that can help you manage your client's trust account.

+ Client Trust Accounting Resources
+ Client Trust Account Guidelines
+ Client Trust Account Handbook
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"% The State Bar of California

Rule 4-210 Payment of Personal or Business Expenses Incurred by or for a
Client

Current Rules

Rules of Professional Conduct

Rule 4-210 Payment of Personal or Business Expenses Incurred by or for a Client
(A) A member shall not directly or indirectly pay or agree to pay, guarantee, represent, or
sanction a representation that the member or member's law firm will pay the personal or
business expenses of a prospective or existing client, except that this rule shall not prohibit a
member;

(1) With the consent of the client, from paying or agreeing to pay such expenses to third
persons from funds collected or 1o be collected for the client as a result of the representation;
or

(2) After employment, from lending money to the client upon the client's promise in writing to
repay such loan; or -

(3) From advancing the costs of prosecuting or defending a claim or action or otherwise
protecting or promoting the client’s interests, the repayment of which may be contingent on
the outcome of the matter. Such costs within the meaning of this subparagraph (3) shall be
limited to all reasonable expenses of fitigation or reasonable expenses in preparation for
litigation or in providing any legal services to the client.

(B) Nothing in rule 4-210 shall be deemed to limit rules 3-300, 3-310, and 4-300. (Amended by
order of Supreme Court, operative September 14, 1992))

Copyrighl & 200% The Stala Bar of Califormia

http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Rules/Rules-of-Professional-Cond.,, 7/10/2019






NOTE: Excerpts from The State Bar of California New Attorney Training
Requirement e-learning course appendix for course entitled “Lawyer as a
Fiduciary of Funds and Property of Clients and Others”

The Lawyer as a Fiduciary of Funds and Property of Clients and Others

Client: When referring to an attorney’s fiduciary duties in the context of client trust accounting, a
client should be regarded as a beneficiary similar to any other beneficiary in a fiduciary relationship.
When handling client funds and property, attorneys must act with the best interest of their client in
mind.

Trust: A client’s trust and confidence in his or her attorney is fundamental to the atiorney-client
relationship. Everything that an attorney does forthe client impacts the client’s trust in his or her
attorney. An attorney’s handling of a client’s funds and property can make or break the trust in the
relationship.

Accounting: Clients should be able to depend on your ability and diligence to fully and accurately
account for all the money they’ve given to you to hold or pay out on their behalf. The key to client
trust accounting is the integrity of your recordkeeping and compliance with the essential
requirements of holding and disbursing of client funds.

Attorney’s Duties for Client Trust Accounting

In maintaining client trust accounts, you have 10 specific duties to uphold. This includes opening a
client trust account, properly depositing client funds, segregating and labeling other property of the
client, and maintaining records. You will also he responsible for disbursing, paying, and delivering

funds and property, avoiding the commingling and misappropriation of funds, providing required
notices, responding to clients’ requests for accounting, resolving disputes of funds or disbursement,
handling unclaimed trust funds or property, and responding to the State Bar when the bank reports
an insufficient funds transactions on a client trust account.

Opening a Client Trust Account

The client trust account is a special type of an account that is created for the benefit of the client to
hold client funds. It must be designated as a client trust account. The trust account must be
maintained in California, or with written consent of the client, in any other jurisdiction where there is
a substantial relationship between the client or the client’s business and the other jurisdiction. No
funds belonging to the attorney or the attorney's firm should be depasited in the client trust
account. The funds placed in this account should have limited accessibility. For example, a trust
account should not be accessible by ATM. The client trust account may include automatic overdraft
protection, as long as the bank’s terms do not result in a commingling of funds.

Opening a Client Trust Account: JIOLTA

The client trust account may be a single account in which you deposit the funds of all your clients.




Your recordkeeping responsibilities enable you to keep track of each client’s funds. The account
should be an interest-bearing checking account. It may also be an investment sweep product or an
investment product authorized by California Supreme Court rule or order. For more information
consult, Business and Professions Code section 6213, subdivision {j). Often the client’s funds
deposited into the account are a nominal amount or deposited for a short period of time, Interest
collected on these funds are governed by statutes, which provide for the furding of legal services
programs. This statutory program is refarred to as Interest on Lawyers Trust Accounts {otherwise
known as IOLTA). For more information consult, Business and Professions Code section 6211 et seq.
There are client funds that should not be placed in an IOLTA account, For example, if your client has
given you either a significant amount of money or if the money needs to be held for an extended
peried of time, those funds should be deposited in a separate account, When the interest collected
from these funds is greater than the cost to maintain those funds in an account, you have a fiduciary
duty to collect that interest far the benefit of the client. See Business and Professions Code section
6211, subdivision {b).

Avoiding Misappropriation and Commingling

Misappropriation: Misappropriation occurs when an attorney does not maintain clients’ funds in
trust, When an attorney receives funds that are for the benefit of the client, the attorney must
deposit those funds into a client trust account. An attorney is culpable of misappropriation if the
attorney does not deposit and maintain those funds in a client trust account. It is also
misappropriatlon when the attorney uses client funds to pay the attorney’s own obligations, or those
of another separate from a client.

Commingling: Commingling occurs when a client’s funds and an attorney’s funds are mixed in the
client trust account. An attorney cannot maintain his or her own personal funds in a client trust
account because it places a client’s funds at risk of claims by creditors of the attorney. An attorney
who becomes entitled to funds held in a trust account must promptly withdraw those funds to keep
the attorney’s funds separate. If the funds belonging to the attorney are left in the client trust
account, the attorney and client’s funds are commingled.

Diligent client trust accounting practices is critical. In addition, even if an attorney restores the funds
to the client trust account, and the client is unaware and suffers no financial harm, an attorney who
commingles or misappropriates may still be subject to discipline.

Handling Clients’ Funds and Property

All funds and property held for the benefit of a client must be deposited into a client trust account.
This includes advances for costs and expenses. However, this does not include fees paid in advance.

Your trust accounting duties require you to differentiate between the types of funds: funds that MUST
go into your client trust account; funds that MAY go into your client trust account: and funds that
MUST NOT ge into your client trust account. Failure to differentiate among these different types of
funds may result in commingling or misappropriation.

Must Go: Any money received for the benefit of the client must be deposited into the client trust
account and cleared before it can be paid out. This includes: money that belongs to the client
outright (for example, funds from a sale of the client's property); money in which the attorney and



the client have a joint interest {for example, settlement proceeds that includes the attorney’s
contingency fee); money in which the client and a third party have a joint interest {for example,
funds from the sale of community property); and money that doesn't belong to the client at all but
which the attorney is holding as part of carrying out the attorney’s representation of the client {for
example, when the attorney represents a client who is a fiduciary for funds owned by a beneficiary}.

May Go: There are only two kinds of money that may be deposited into your client trust account:
money to cover bank charges, and advance fees. Everything else either must or must not be
deposited into the account. From your own money you may deposit “funds reasonably sufficient to
pay bank charges.” This is permitted because you must prevent bank charges from being debited
against your client’s funds. Some attorneys arrange with the bank to have those charges assessed
against their general office accounts instead of the client trust account. An “advance fee” is money
your client gives you upfront to pay the cost of legal representation. While you aren't required to
hold advance fees in the client trust account, it is a good risk management practice to hold advance
fees in your client trust account and draw them cut as you earn them, Ideally, withdrawal of your
earned fees should be done on a regular basis perhaps when you do your monthly reconciliation.

Must Net Go: Funds that belong to an attorney or an attorney’s law firm must never be deposited
into your client trust account. You should never put your personal or office money, including funds
like employee payroll taxes, into your client trust account.

Segregating and Labeling Client Funds or Property

The client or the court asks you to take possession of jewelry, the characterization of which is in
dispute. As an attorney, when you receive property belonging to your client, you must promptly
identify the items upon receipt and add it to your written records, label the items to identify their
owner, and, as soon as practicable, store them in a safe deposit box or some other place to
safeguard them and to avoid commingling,

Disbursing, Paying, or Delivering Funds and Property and Notifying Client

As an attorney, you must promptly notify a client of the receipt of the client’s funds, securities, or
other properties. You must also promptly disburse, pay, or dellver funds or property once you identify
the person entitled to the disbursement. There are three key steps for disbursements. First, an
attorney must deposit the funds in the client trust account and wait for them to be cleared by the
bank, Second, an attorney must ascertain that the entitlement to a disbursement is clear and
undisputed, whether the entitlement is that of a client or another party to whom funds are owad,
such as a lienholder, Third, an attorney must disburse the funds promptly.

Handling Disputed Trust Funds

If a dispute arises regarding the entitlement of funds held in a client trust account, an attorney must
take certain steps to promptly resolve the dispute. These steps depend on the circumstances. Two
common examples of disputed trust funds include attorney fee disputes and third-party disputes.



Attorney Fee Dispute; Typically, an attorney sends a disbursement sheet 1o a client listing how the
client’s funds will be distributed. After the client reviews and signs off on the disbursement, the
attornay makes the disbursements from the client trust account pursuant to the sheet,

However, what happens if the client reviews the disbursement sheet and disputes the atterney’s
fees before the fee is withdrawn from the trust account? The attorney must proceed carefully to
resolve the dispute and properly handle the trust funds while the dispute is pending. The attorney's
fee must not be withdrawn from the trust account until the dispute is resolved. if the client
disputes only a portion of the fee, then the attorney must withdraw the portion of the fee that is
agreed upon and leave the disputed portion in the trust account, until the dispute is resolved. if the
dispute occurs after the disbursement is made, an attorney may be required to return those
disputed funds to trust. The attorney must promptly seek to resolve the dispute. For example, the
attorney should consider fee arbitration. {See, Business & Professions Code section 6200 et seq.)

Third-Party Dispute: An attorney may have a duty to promptly pay expenses due to a third-party
incurred on behalf of a client. In some cases, the client may dispute a third-party's claim te the
maney, In such cases, the attorney should inform all parties of the problem and hold the disputed
funds in a client trust account until the dispute is resolved. If the parties cannot resolve their dispute,
the attorney should advise them of the attorney’s intent to file an interpleader action. In no case
should the atterney withdraw or use the disputed funds, which would constitute misappropriation.

Maintaining Records and Responding to Client’s Request for an Accounting

Maintaining records and communicating with the client concerning trust funds are key components
of your fiduciary duties. You might hire consultants to set up an accounting system or buy accounting
software to help you with maintaining records. Whichever too! you use, ensure that your client trust
accounting system will allow you to uphold your fiduciary responsibility that you have to your clients.

Recordkeeping Standards: The State Bar Board of Trustees adopted recordkeeping standards that
require an attorney to create and maintain: a written ledger for each client on whose behalf funds
are held; a written journal for each bank account; all bank statements and cancelled checks for each
bank account; and a monthly reconciliation.

Responding to Client Inquiries; Your system should also allow you to promptly respond to any client
inquiries about their funds. At the client’s request, the attorney must promptly provide the client
with an accounting. If, for example, the client’s inguiry pertains to bills for fees or costs, the attorney
shall provide a bill te the client no later than 10 days following the request unless the attorney has
provided a bill to the client within 31 days prior to the request,

Handling Unclaimed Trust Funds or Property

The goal of recordkeeping is to account for all funds in the client trust account. In maintaining your
records, you may discover small, inactive balances in the trust account. These balances might be the
result of a mathematical error, a portion of a fee you neglectad to withdraw, or a check that you
wrote to a client or another person which has not yet been cashed. Regardless of the reason, as long
as those funds remain in your trust account, you are responsible for them. The longer these funds
stay in the bank, the harder it is to account for them. Therefore, you must resolve the issues as soon



as possible. If you are careful with these small balances and are still unable to pay out the funds, you
should consider whetherthe unclaimed monies escheat to the state pursuant to the Civil Code
statute.

Reporting Insufficient Funds Transactions on a Client Trust Account to the State Bar

The State Bar receives a large number of reports from banks concerning insufficient funds activity on
trust accounts each year. The banks are required to report overdrafts from client trust accounts.
Banks report both checks that are rejected due to insufficient funds and checks that are paid against
insufficient funds. The statute also requires financial institutions to notify the State Bar when a check
is written from a client trust account that is closed. These reports may result in a State Bar disciplinary
investigation. In addition, if the bank is debiting the client trust account due to insufficient funds
activity, these charges may result in misappropriation of your other clients’ money that are in the
account.
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THE STATE BAR OF CALIFORNIA
STANDING COMMITTEE ON
PROFESSIONAL RESPONSIBILITY AND CONDUCT
FORMAL OPINION INTERIM NO. 14-0004

ISSUE: Issue #1: What are the attorney’s duties when the attorney suspects, but
does not know, a client’s witness who is expected to testify at a civil trial
has testified falsely, albeit favorably, for the attorney’s client.

Issue #2: What are the attorney’s duties when the attorney knows,
rather than merely suspects, the same witness has committed perjury
and yet the client instructs the attorney to use the witness’s known false
testimony at the upcoming civil trial?

Issue #3: The facts are the same as Issue #2, except the attorney first
learns of the perjury after the witness has testified at trial. Thus, what are
the attorney’s duties, if any, after gaining knowledge of the witness’s
perjury at trial, the client nonetheless has instructed the attorney to
continue to use the perjured testimony in the remainder of the trial?

DIGEST: Because an attorney must vigorously represent a client, the attorney may
offer testimony of questionable credibility; however, because of the duty
of cander to the court, an attorney must not present or use perjured
testimony known by the attorney 1o be false even if the client has
instructed the attorney to do so. If testimony known to be materially

false has already been offered, the attorney must take reasonable
remedial measures to correct the record without violating the duty of
confidentiality. If such measures fail, the attorney may have a duty to
seek to withdraw from the representation.

AUTHORITIES
INTERPRETED: Rules 1.6, 1.16, and 3.3 of the Rules of Professional Conduct of the
State Bar of California./

Business and Professions Code sections 6068, 6106, and 6128,

Y Rules of Professional Conduct citations in this opinion are to the rules that became effective
November 1, 2018. Each cited rule existed, prior to November 1, 2018, in similar or somewhat similar
form, as follows: rule 1.6 previously as rule 3-100; rule 1.16 as rule 3-700; and rule 3.3 as rule 5-200.
Unless otherwise indicated, all references to “rules” in this opinion will be to the Rules of Professional
Conduct of the Siate Bar of California,



STATEMENT OF FACTS

Attorney ("Attorney”) represents plaintiff (“Client”) in a sexual harassment case against her
immediate supervisor (“Supervisor”) and her employer. Before the fawsuit is filed, Attorney
interviews Client’s co-worker {“Witness”}, who corroborates, as an eyewitness, evidence of
Supervisor's sexual harassment directly supporting Client’s key claims. The eyewitness
testimony is crucial; without it, Client may well lose the case.

Attorney files the lawsuit and during discovery discloses Witness as a percipient witness
supporting Client’s allegations. The defense deposes Witness, who testifies, under oath,
consistent with the statements he earlier made to Attorney. When the case is set for trial,
Attorney lists Witness as a trial witness.

Scenario #1: Shortly before trial, Attorney reviews Witness’s deposition testimony, and, bhased
on newly obtained and seemingly credible testimony from other sources, begins to have doubts
about the truthfulness of Witness’s eyewitness testimony. Attorney forms the opinion, but
does not know with certainty, that Witness may have lied about being an eyewitness and may
have come forward only as a favor to help Client as a fellow employee and friend.

Scenario #2: Shortly before trial, Client tells Attorney that Witness recently admitted to
fabricating his claim to having been an eyewitness to the sexual harassment. Attorney promptly
contacts Witness, who admits to having given the false deposition testimony. Attorney informs
Client, who nonetheless instructs Attorney to use Witness's false testimony at trial.

Scenario #3: Unlike Scenario #1 or #2, Attorney does not know before trial that Witness’s
depaosition testimony was perjured. At trial, during opening statements, Attorney refers to the
importance of Witnhess’s eyewitness testimony. Witness testifies on Client’s behalf, claiming to
be an eyewitness to the sexual harassment. Attorney cross-examines Supervisor, seeking to
impeach him with Witness's eyewitness account. Before trial concludes, however, Client tells
Attorney that Witness has admitted to lying in his trial testimony. Attorney promptly contacts
Witness, who admits that his tastimony claiming to be an eyewitness to the harassment was
witlfully false. Client instructs Attorney not to reveal the perjury to the court and insists that
Attorney continue to use the perjured testimony in the remainder of the trial.

DISCUSSION

These scenarios address progressing situations in which an attorney must balance advocacy
with the duties of candor to the court and client confidentiality.

Scenario #1

This scenario poses the question regarding what an attorney is ethically obligated to do if the
attorney comes to suspect, but does not know, the client’s witness may have testified falsely on
a material matter at deposition. The depasition testimony has not yet been presented to the
court.



In evaluating their duties in this context, attorneys must keep in mind their duty to vigorously
represent their clients within the bounds of the law. In so doing they are entitled to resolve al!
doubts about the credibility of evidence in their client’s favor. People v. McKenzie {1983) 34
Cal.3d 616, 631 [194 Cal.Rptr. 462]; People v. Crawford (1968) 259 Cal.App.2d 874 [66 Cal.Rptr.
527] (“attorney should represent his client to the hilt”); McCoy v. Court of Appeals of Wisconsin
{1988) 486 U.S. 429, 444 [108 S.Ct. 1895] (“In searching for the strongest arguments available,
the attorney must be zealous and must resolve all doubts and ambiguous legal questions in
favor of his or her client.”).¥

In this scenario Attorney lacks actual knowledge that the testimony was untruthful. Rather,
Attorney is merely skeptical about Witness’s veracity. A mere suspicion that the testimony
could be false will not preclude Attorney from using it. “Although attorneys may not present
evidence they know to be false or assist in perpetrating known frauds on the court, they may
ethically present evidence that they suspect, but do not personally know, is false ... . Presenting
incredible evidence may raise difficult tactical decisions = if counse! finds evidence incredible,
the fact finder may also — but, as long as counsel has no specific undisclosed factual knowledge
of its falsity, it does not raise an ethical problem.” (People v. Boiton (2008) 166 Cal.App.4th 343,
357 (82 Cal.Rptr.3d 671], citing People v. Riel (2000) 22 Cal.4th 1153, 1217 [96 Cal.Rptr.2d 1]].3‘{
See also, rule 3.3{a}{3) (“A lawyer shall not: . . . offer evidence the lawyer knows to be false.”).

Thus, Attorney’s mere skepticism over the Witness's truthfulness, standing alone, does not
ethically preclude the use of the testimony. Attorney may present this evidence and, consistent
with the duty of vigorous advocacy, forcefully argue Client’s cause based on it. However, under
rule 3.3(a)(3) “a lawyer may refuse to offer evidence . . . the lawyer reasonably believes is false”
in a civil case. (Emphasis added).

? see also, Cassim v. Alistate Ins. Co. {2004) 33 Cal.4th 780, 795 [16 Cal.Rptr.3d 374] {as modified

Oct. 13, 2004) (counsel has “very wide” latitude to discuss the meriis of a case, both as to law and facts);
Nishihama v. City & Cty. of Son Francisco (2001) 93 Cal.App.4th 298, 305 [112 Cal.Rptr.2d 861] {Counsel
“is entitled to argue his or her case vigorously and to argue all reasonable inferences from the
evidence”); Risley v. Lenwell (1954) 129 Cal.App.2d 608, 659 [277 P.2d 897] (“Counsel in summing up a
case are given wide latitude and may indulge in all fair arguments in favor of their client’s case.”).

¥ see also, Nguyen v. Knowles (E.D. Cal. Aug. 3, 2010) 2010 WL 3057678 *12 (“Precedent in this and
other circuits suggests that an attorney should have a “firm factual basis” for believing that a client will
testify falsely before acting on such a belief”}; Orange County Bar Association Formal Opn. No. 2003-01
{“actual knowledge” standard should apply in criminal cases).

“  Rule 1.0.1{f) defines “knows” as “actual knowledge of the fact in question” and adds: “A person’s

knowledge may be inferred from circumstances.” Because witnesses rarely admit to having committed
perjury, it can be difficult to determine whether perjury has occurred. The “materiality” element of the
crime of perjury “may not become apparent until the close of all testimony . . . . It is not a simple matter
for an attorney to conclude . . . that he/she knows [the witness] has committed perjury.” Cal. State Bar
Formal Opn. No. 1983-74,



Scenario #2

In this scenario, Attorney’s state of mind as to Witness’s veracity has advanced from skepticism
to actual knowledge of falsity. The testimony is perjured, it is willfully false and material,
because, as stated above, "The eyewitness testimony is crucial; without it, Client may well lose
the case.”™ Nonetheless, Client, has instructed Attorney to use the perjured testimony at trial.

This scenario concerns an attorney’s duty of candor to the court, found in rule 3.3 {(“Candor
Toward the Tribunal”) and Business and Professions Code section 6068, The former provides in
part, “A lawyer shall not: . . . offer evidence the lawyer knows to be false.” Likewise, Business
and Profassions Code sections 6068(b} and (d} provide, “It is the duty of an attorney . . .: (b) To
maintain the respect due to the courts of justice and judicial officers. . . . [and] (d) To employ. .
. means only as are consistent with truth, and never to seek to mislead the judge or any judicial
officer by an artifice or false statement of fact or law.”

Because Attorney knows the testimony is false, rule 3.3 and section 6068 would bar its
presentation as would Business and Professions Code section 6106, which proscribes “the
commission of any act involving, moral turpitude, dishonesty or corruption.” In addition,
Business and Professions Code section 6128 provides; “Every attorney is guilty of a
misdemeanor who elther: (a} Is guilty of any deceit or collusion, or consents to any deceit or
collusion, with intent to deceive the court or any party.” It is weil established in case law as well
that “[a]n attorney who attempts to benefit his client through the use of perjured testimony
may be subject to criminal prosecution . .. as well as severe disciplinary action.” In re Branch
{1969} 70 Cal.2d 200, 211 [74 Cal.Rptr. 238].

Therefore, Attorney’s ethical mandate is clear. Attorney, knowing of the perjury, may not solicit
or otherwise seek to introduce the testimony in question.

In this civil case setting, Attorney also has the authority to refuse to follow Client’s instruction
to submit the perjured testimony.ﬁf The Supreme Court addressed the question of an

5 Pperjuty is defined as testimony under oath which is “willfully” false on a “material” matter.

California Penal Code section 118. “Materiality” means a false statement that “could probably influence
the outcome of the proceeding.” People v. Rubio (2004) 121 Cal.App.4th 927, 533 [17 Cal.Rptr.3d 524].

 In contrast the defendant-client’s sixth amendment right to testify in their own defense in a criminal

proceeding reserves to the client, not the attorney, ultimate control over whether te personally testify.
Rock v. Arkansas (1987} 483 U.S. 44, 49-52 [107 S.Ct. 2704]. Thus, the “criminal defendant has the right
to take the stand even over the objections of his trial counsel.” People v. Johnson (1998) 62 Cal.App.4th
608, 618 [72 Cal.Rptr.2d 805). In that setting, the attorney’s options, even If the attorney is aware the
client intends to commit perjury, include allowing the testimony to go forward in a narrative format. (fd.
at p. 629-630.} See also, rule 3.3, Comment [4] {In criminal trials a defense lawyer may offer the
defendant’s testimony “in a narrative form if the lawyer made reasonable efforts to dissuade the client
from the unlawful course of conduct and the lawyer has sought permission from the court to withdraw
as required by rule 1.16. The obligations of a lawyer under thase rules and the State Bar Act are



attorney’s authority to refuse to call a particular witness in Blanton v. Womancare (1985) 38
Cal.3d 396 [212 Cal.Rptr. 151]: “Considerations of procedural efficiency require. .. that in the
course of a trial there be but one captain per ship. An attorney must be able to make such
tactical decisions whether to call a particular witness, and the court and opposing counsel must
be able to rely upon the decisions he makes, even when the client voices opposition in open
court.” (Id. at p. 404 [citations omitted}).”’ Thus, an attorney may refuse to call a witness even
though the client requests that the witness testify. Nahhas v. Pacific Greyhound Lines (1961)
192 Cal.App.2d 145, 146 [13 Cal.Rptr. 299).*

Here, Attorney must refuse to follow Client’s instruction to offer the false testimony at the
upcoming trial. Attorney must remonstrate with Client, explaining to her the llegality of
perjury, the potential consequences to her sponsoring perjured testimonys”r and Attorney’s
ethical duty to refuse to be party to any such offering. Rule 3.3, Comment [4] (“If a lawyer
knows the client intends to testify falsely or wants the lawyer to introduce false evidence, the
lawyer should seek to persuade the client that the evidence should not be offered and, if
unsuccessful, must refuse to offer the false evidence.”).

If, despite remonstration, Client persists with the instruction, Attorney must again refuse to
carry out the instruction. Attorney may continue in the representation but, consistent with
Attorney’s authority to control witness presentation in civil cases, may not offer Witness’s
testimony at the upcoming trial.

subordinate to applicable constitutional provisions.”} {citations omitted). Use of the narrative approach
in a criminal trial has been accepted where a third-party witness is committing perjury. See, People v.
Gadson (1993) 19 Cal.App.4th 1700, 1712 [24 Cal.Rptr.2d 2191,

7 “[1Jn both civil and criminal matters, a party’s attorney has general authority to control the

procedural aspects of the litigation and, indeed, to bind the client in these matters.” In re Horton (1991)
54 Cal.3d 82, 94, 102 {284 Cal.Rptr. 305]. Encompassed in this is the authority to control matters of
ordinary trial strategy, such as which witnesses to call, the manner of cross-examination, what evidence
to introduce, and whether to abject to an opponent’s evidence. Gdowski v. Gdowski (2009 175
Cal.App.4th 128, 138 [95 Cal.Rptr.3d 799]. However, a decision on any matter that will affect the client’s
substantive rights is within the client’s sole autharity, Maddox v. City of Costa Mesa (2011) 193
Cal.App.4th 1098, 1105 [122 Cal.Rptr.3d 629].

% In addition, if Witness’s only purpose at trial would be to testify as an alleged eyewitness on matters

now known to be false, Withess should not be mentioned in pretrial disclosure documents; for example,
pretrial witness lists or trial briefs.

8 Ppenal Code section 127: “Every person who willfully procures another person to commit perjury is

guilty of subornation of perjury, and is punishable in the same manner as he would be if personally
guilty of the perjury so procured.”



Another option for Attorney, rather than continuing to triai, is to request that Client allow
Attorney to withdraw as counsel under the rule of “permissive withdrawal” in rule 1.16(b).
Attorney should also consider whether the disagreement with Client has caused a deterioration
in their relationship so significant that Attorney “can no longer competently and diligently
represent the client” in which case Attorney may have a mandatory duty to seek to withdraw.
Rule 3.3, Comment [8]. If Client refuses, then Attorney may move the court to withdraw as
counsel without disclosing the perjured testimony. People v. Brown (1988) 203 Cal.App.3d
1335, 1339-1340, fn. 1 [250 Cal.Rptr. 762]. See also, Cal, State Bar Formal Opn. No, 2015-192
{attorneys may disclose to the court only as much as reasonably necessary to demonstrate the
need to withdraw and without violating the duty of conﬁdentiality}.m However, Attorney may
only withdraw after taking reasonable steps to avoid reasonably foreseeable prejudice to
Client’s rights. Rule 1.16(d).

10/

Scenario #3

In this scenario, Attorney first learns of the perjury after Witness has testified at trial. Witness
has been presented to the trier of fact as possessing crucial information. Client, nonetheless,
has instructed Attorney not to take any corrective action and insists that Attorney continue to
use the perjured testimony through the remainder of the trial, including closing argument.
Attorney’s duty of candor to the court is immediately implicated.

Attorney’'s statutory duties of candor are found in Business and Professions Code sections
6068(b) and (d}, 6106, and 6128(a) discussed in Scenario #2. Attorney’s ethical duty of candor
after learning that previously presented evidence is false is found in rule 3.3(a){3}, which states
that “If . . . a witness called by the lawyer, has offered material evidence, and the lawyer comes
to know of its falsity the lawyer shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal, unless disclosure is prohibited by Business and Professions
Code section 6068, subdivision (e} and rule 1.6.” Because the witness’s testimony is material
and known to be false, the duty to take such measures has arisen.

W Rule 1.16(b) presents several circumstances allowing for permissive withdrawal that may be
implicated under these facts: the client seeks to pursue a course of conduct the lawyer reasonably
helieves was a crime or fraud, the client insists that the lawyer pursue a course of conduct that is
criminal or fraudulent, or the client’s conduct renders it unreasonably difficult for the lawyer to carry
out the representation effectively or the representation is likely to result in a violation of the Rules of
Professional Conduct or the State Bar Act. Rule 1.16(b}{(2}-(4) and (b)({9).

" Additional facts, not explicitly present under this scenario, may impose a mandatory duty upon
Attorney to withdraw from the employment. Rule 1.156{al{1) & (2} (attorney “shall” withdraw if he
knows or reasonably should know the client is presenting a claim or defense without probable cause and
for the purpose of harassing or maliciously injuring any person or attorney knows or reasonably should
know the representation will result in violation of the Rules of Professional Conduct or the State Bar
Act),



The problem here is the collision between the duty of candor and the duty of confidentiality.
This is because Attorney’s knowledge of Witness’s perjury constitutes a “client secret.”

“’Client secrets’ covers a broader category of information than do confidential attorney-client
communications; confidential communications are merely a subset of what are considered
client secrets. Indeed, ‘client secrets’ include not only confidential attorney-client
communications, but also information about the client that may not have been obtained
through a confidential communication.” Cal. State Bar Formal Opn. No. 2016-195, p. 2-3. Thus,
“Client seerets means any information obtained by the lawyer during the professional
relationship, or relating to the representation, which the client has requested to be inviolate or
the disclosure of which might be embarrassing or detrimental to the client.”” /d. at p. 2. Further,
rule 1.6{a) states, “A lawyer shall not reveal information protected from disclosure by Business
and Professions Code section 6068, subdivision {e}{1) unless the client gives informed consent....”
And Business and Professions Code section 6068, subdivision {€){1) provides that attorneys
must “maintain inviolate the confidence, and at every peril to himself or herself to preserve the
secrets, of his or her client.” This prohibition is reinforced by rule 1.8.2 which provides: “A
lawyer shall not use a client’s information . . . protected by section 6068, subdivision {e}{1) to
the disadvantage of the client unless the client gives informed consent, except as permitted by
these rules or the State Bar Act.”

Here, all elements of a “client secret” are present. Revelation of the fact — a key witness
proffered by Client has committed perjury on a crucial issue — is likely to be embarrassing and
detrimental to Client. Attorney acquired knowledge of the perjury from Client, and confirmed
by Witness, all of which occurred within the course of the representation. Further, Client has
instructed Attorney not to take corrective action. Rules 1.6 and 1.8.2, therefare, prohibit
Attorney from disclosing that the Witness’s testimony was false.*”

The Rules of Professional Conduct encourage the attorney, where there are perjury concerns,
to remonstrate with the client, first and foremost, rather than seeking to withdraw, See rule 3.3
inits entirety, including Comments. The policy underpinnings for the “remonstration first”
preference must stem from the recognition that withdrawing from the representation may not
cure the problem that the perjury may remain in the case.*"

" |f the ABA rules were applicable, Attorney might have the option of withdrawing or correcting the
testimony over the client’s objection. Under the ABA rules, the duty of candor trumps the duty of client
confidentiality. See, ABA Rule 3.3{a}(3) {if lawyer has knowledge of client or client-witness perjury, the
duty to take remedial measures includes, “if necessary, disclosure to the tribunal.”) As discussed above,
however, in California, the duty of candor does not override the duty of confidentiality.

¥ See People v. Johnson (1998) 62 Cal.App.4th 608, 623 [72 Cal.Rptr.2d 805) {“[W]e note that
permiiting defense counsel to withdraw does not necessarily resolve the problem. That approach could
trigger an endless cycle of defense continuances and motions to withdraw as the accused informs each
new attorney of the intent to testify falsely. Or the accused may be less candid with his new attorney by
keeping his perjurious intent to himself, thereby facilitating the presentation of false testimony. Lastly,



Thus, in this scenario, Attorney must employ “reasonahle remedial measures” available under
the Rules of Professional Conduct and the State Bar Act “which a reasonable attorney would
consider appropriate under the circumstances to comply with the lawyer’s duty of candor to
the tribunal.” Rule 3.3, Comment [5]. Such remonstration measures “include explaining to the
client the lawyer’s obligations under this rule and, where applicable, the reasons for the
lawyer’s decision to seek permission from the tribunal to withdraw, and remonstrating further
with the client to take corrective action that would eliminate the need for the lawyer to
withdraw.” Jd. Corrective action would include striking or correcting Witness’s false testimony
by stipulation or motion. Cal. State Bar Formal Opn. No. 1983-74. QOr, Client could testify to
Withess’s admission.

Here, however, Attorney’s attempts at remonstrating with Cl'ient have failed. Client will not
authorize Attorney to move to strike the testimony. Further, Client instructs Attorney to
continue to use the perjured testimony.

Attorney may analyze whether it would be appropriate to strike the testimony over Client's
objection under the theory, as discussed in Scenario #2, that Attornay, as “captain of the ship,”
has the ultimate control over evidentiary decisions in civil cases. This course may be perilous
because it is questionable whether the metaphorical “ship’s captain” has the authority, even in
a civil case, to take action, against the client’s instructions, that would sink the ship. Such would
be the concern here because, as the hypothetical states, “the eyewitness testimony is crucial;
without it, Client may well lose the case.” ¥ In addition, depending on the circumstances, a
motion to strike the testimony could effectively result in the disclosure of information
protected by the duty of confidentiality.

Because remonstration has failed, Attorney must consider as well whether it is appropriate, or
even required, to seek to withdraw as counsel. Under rule 1.16(h), which authorizes permissive
withdrawal, Attorney has valid grounds to seek to withdraw. See discussion of this rule’s
pertinent subsections in footnote 10, supra.

there is the unfortunate possibility that the accused may find an unethical attorney who would
knowingly present and argue the false testimony. Thus, defense counsel’s withdrawal from the case
would not really solve the problem created by the anticipated perjury but, in fact, could create even
more problems.”),

W Blanton v. Womancare, Inc,, supra, 38 Cal.3d at 404-405 (“An attorney is not authorized, however,
merely by virtue of his retention in litigation, to ‘impair the client’s substantial rights or the cause of
action itself.” . . . [A]n attorney may not stipulate to a matter which would eliminate an essential defense. . .,
Such decisions differ from the routine and tactical decisions which have been called ‘procedural’ both in
the degree to which they affect the client’s interest, and in the degree to which they involve matters of
judgment which extend beyond technical competence so that any client would be expected to share in
the making of them.”) (internal citations omitted).



However, whether seeking to withdraw has become mandatory under rute 1.16{a} requires a
deeper analysis, Rule 3.3, Comment [8) provides: “A lawyer’s compliance with the duty of
candor imposed by this rule does not require that the lawyer withdraw from the
representation.” However, the Comment goes on to state, “The lawyer, may, however, be
required by rule 1.16 to seek permission of the tribunal to withdraw if the lawyer's compliance
with this rule resuits in a deterioration of the lawyer-client relationship such that the lawyer can
no longer competently and diligently represent the client, or where continued employment will
result in a violation of these rules.”

The facts in this scenario strongly suggest a deteriorating lawyer-client relationship. This is not a
disagreement over a minor strategy decision. Client disagrees with Attorney’s remonstration to
her on matters fundamental to our judicial system and Attorney’s ethical duties. Client insists
on proceeding despite knowing her case relies on perjured testimony which will not be
corrected. Client instructs Attorney to continue to use the false testimony,

But Comment [8] to rule 3.3 does not make withdrawal mandatory merely because of a
deteriorating client relationship. Standing alone a substantial disagreement with a client does
not require an attorney to seek to withdraw. Rule 1.16(b) {withdrawal is permissive when client
“renders it unreasonably difficult for the lawyer to carry out the representation effectively”}.
Instead, Comment [8] mandates that the deterioration also must adversely affect Attorney’s
ability to competently and diligently represent the Client or will cause the continued
employment to viclate the Rules.

Here, Attorney still has the option to take remedial action by refusing to refer to or rely upon
the perjured testimony in all remaining aspects of the trial. As discussed in Scenario #2 above,
Attorney can and must do so even despite Client’s instructions to the contrary. Under these
facts, Attorney following the “never mention or use it again” approach may continue to
competently and diligently represent Client.*™

Never referring to or relying upon the testimony again, however, will be insufficient according
to Comment [8] if the continued employment will cause Attorney to violate the Rules. Note

well, the use of “will,” which derives from the mandatory withdrawal provision of rule 1.16{a}):
“the lawyer knows or reasonably should know that the representation will result in a violation
of these rules or of the State Bar Act.”/ On the other hand, under rule 1.16(b)(9) withdrawal is

B/ Additional facts might cause Attorney to be concerned whether the duties of competent and
diligent representation may still be satisfied. Does Client’s intransigence, including Client’s clearly
improper instruction to use the perjured testimony, signal the end of further cooperation on other
significant issues that might arise during the trial such that Attorney’s ability to control the
representation will suffer? Is the breakdown so severe Attorney will lose the necessary motivation to
appropriately represent Client’s lawful interests?



permissive if continuation of the representation is only “likely” to result in a violation of the
rules or State Bar Act.

The difference between what “will” cause a rule violation (mandatory withdrawal) versus what
is “likely” to cause a rule violation {discretionary withdrawal} is not always clear. In seeking to
trace this line, Attorney must consider whether Attorney’s continued involvement in the case
could be construed to be Attorney’s consent to or endorsement of the perjury. Here, although
Attorney used the perjured testimony in opening statement and examination and cross-
examination of witnesses, Attorney did so without knowledge of the falsity and going forward
will make no further reference to it. Attorney will not be explicitly endorsing or consenting to
the perjury in the remaining aspects of the trial.

On the other hand, the perjured testimony is, as stated above, “crucial,” and Client likely will
lose the trial without it. Atterney should evaluate whether the perjury will continue to
materially influence the outcome and benefit Client, despite that Attorney will make no further
explicit use of it. The central question for Attorney is whether the representation of Client may
continue through the rest of the trial without putting Attorney in the position of having
impliedly endorsed or consented to the perjury.

In this regard, Attorney should examine several questions, such as: Is Attorney able to
effectively argue and present other aspects of the case which are untainted by the perjury? For
example, did Witness provide other testimony not known to be perjured which is a benefit to
Client? How can Attorney vouch for any aspect of Witness’s testimony knowing of the perjury?
Did other witnesses, including experts, rely upon the perjured testimony in some way and refer
to it favorably? To effectively represent Client must Attormey continue to vouch for those
witnesses in some way? Is the perjured testimony embedded in exhibits which have been
admitted into evidence? Did the court make, or will it make, rulings (for example, on motions in
limine, to dismiss or for nonsuit) relying upon the perjured testimony which may affect the
outcome?

The analysis of these and other factors may lead Attorney to conclude that, remaining on the
case, without mentioning or relying upon the perjured testimony again, nonetheless wiff
constitute implied consent to or endorsement of the perjury and “will” cause a rule violation.
See again the citations to rule 3.3, Business and Professions Code sections 6068(b) and (d),
6106, and 6128(a), and In re Branch discussed under Scenario #1 above.’® If an attorney of

'8/ See also Cal. State Bar Formal Opn. No. 1983-74 {(“Attorney may not remain silent and is required to

take action to ensure that he/she does not give his/her implicit consent to the deception. Silence and
inaction would not be consistent with truth and would constitute, albeit indirectly, an attempt to
mislead the judge by an artifice, to wit, the client’s false testimony of a material fact.”).
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reasonable prudence and competence would reach such a conclusion, then Attorney’s
mandatory duty to seek to withdraw from the representation will have been triggered.w

If the decision is to withdraw, Attorney should forewarn Client that withdrawal may negatively
impact Client’s credibility. In seeking to withdraw, Attorney cannot disclose the specific reasons
due to the duty of confidentiality still owed to Client (Cal. State Bar Formal Opn. 2015-192; rule
1.16, Cmt. [4]) and shall not withdraw from employment until he has “taken reasonable steps
to avoid reasonably foreseeable prejudice.” Id. at 1.16(d).

If a withdrawal motion is unsuccessful then Attorney must not refer to or rely upon the
perjured testimony throughout the rest of the case. See Cal. State Bar Formal Opn. No. 1983-74
(“[T]he attorney may not thereafter rely upon or refer to any of the perjured testimony, To do
50 would constitute a willful misrepresentation by the attorney of matters that he/she knows to
be untrue, which could subject the attorney to discipline. The attorney must conduct the
balance of the trial as if such testimony had been stricken from the record.”) {Citations
omitted.).*

CONCLUSION

An attorney should be an assertive advocate and may ethically argue that evidence with
guestionable credibility should be considered. Yet, an attorney may not use, and must refuse to
submit, evidence known to be false. When the attorney has actual knowledge during a trial that
a witness has committed perjury, the duty of candor to the tribunal requires the attorney to
take reasonable remedial measures consistent with the duty of conf