
Conference Reference Materials 

Points of view or opinions expressed in these pages are those of the speaker(s) and/or author(s). They have not 
been adopted or endorsed by the California Lawyers Association and do not constitute the official position or 

policy of the California Lawyers Association. Nothing contained herein is intended to address any specific legal 
inquiry, nor is it a substitute for independent legal research to original sources or obtaining separate legal 

advice regarding specific legal situations. 
 

© 2023 California Lawyers Association 
All Rights Reserved 

The California Lawyers Association is an approved State Bar of California MCLE provider. 

  
 

Brief It Like Brandeis: The Use of Social Science and Other Non-
Legal Sources in Appellate Advocacy 

 

Thursday, May 4, 2023 

 
Moderator:  

Julia C. Shear Kushner 

 
Speakers: 

Honorable Therese M. Stewart 

Professor Ellie Margolis 

Leslie Ellen Shear 
 

 

MCLE: 1 Hour of MCLE including 1 Hour of Legal Specialization in Appellate Law 





In
st

ea
d 

of
 re

ly
in

g 
so

le
ly

 o
n 

ar
gu

m
en

ts
 

ba
se

d 
on

 le
ga

l p
re

ce
-

de
nc

e
an

d 
lo

gi
c,

 a
 

Br
an

de
is 

Br
ie

f w
ou

ld
 

be
 fi

lle
d 

w
ith

 fa
ct

s,
 

st
at

ist
ic

s,
 a

nd
 d

at
a 

ex
pl

ai
ni

ng
 w

hy
 a

 
pa

rt
ic

ul
ar

 re
gu

la
tio

n 
sh

ou
ld

 b
e 

up
he

ld
 

as
co

ns
tit

ut
io

na
l.





Co
ur

ts
 a

cc
es

s s
oc

ia
l s

ci
en

ce
 th

ro
ug

h 
th

re
e 

m
ec

ha
ni

sm
s:

 e
xp

er
t t

es
tim

on
y, 

br
ie

fs
, a

nd
 

ju
di

ci
al

 n
ot

ic
e.

 

Ra
m

se
y 

an
d 

Ke
lly

 (2
00

4-
20

02
)S

oc
ia

l
Sc

ie
nc

e 
Kn

ow
le

dg
e 

in
 F

am
ily

 L
aw

 C
as

es
: 

Ju
di

ci
al

 G
at

e-
Ke

ep
in

g 
in

 th
e 

Da
ub

er
t E

ra
 



Ev
en

 in
 th

e 
re

la
tiv

el
y 

st
ric

t p
re

ci
nc

ts
 o

f j
ud

ic
ia

l 
in

qu
iry

, p
ub

lis
he

d 
re

se
ar

ch
 m

at
er

ia
l o

n 
so

ci
al

 
an

d 
ec

on
om

ic
 c

on
di

tio
ns

 is
 h

ab
itu

al
ly

 u
se

d 
w

ith
ou

t e
nt

er
in

g 
it 

in
 e

vi
de

nc
e,

 w
ith

ou
t 

pu
tt

in
g 

th
e 

au
th

or
 u

nd
er

 o
at

h 
or

 c
ro

ss
-

ex
am

in
in

g 
hi

m
.

Ri
ve

ra
 v.

 D
iv

isi
on

 o
f I

nd
us

tr
ia

l W
el

fa
re

 (1
96

8)
 



Th
e 

“B
ra

nd
ei

s b
rie

f,”
 w

hi
ch

 b
rin

gs
 so

cia
l s

ta
tis

tic
s 

in
to

 th
e 

co
ur

tr
oo

m
, h

as
 b

ec
om

e 
a 

co
m

m
on

pl
ac

e.
 

A
m

ea
su

re
 o

f f
am

e 
no

w
 su

rr
ou

nd
s f

oo
tn

ot
e 

11
 in

 
Br

ow
n 

v.
 B

oa
rd

 o
f E

du
ca

tio
n 

(1
95

4)
 …

, w
hi

ch
 c

ite
s 

pu
bl

ish
ed

 so
ci

ol
og

ic
al

 a
nd

 p
sy

ch
o-

lo
gi

ca
l s

tu
di

es
 fo

r 
th

e 
pr

op
os

iti
on

 th
at

 ra
cia

l s
eg

re
ga

tio
n

te
nd

s t
o 

re
ta

rd
 e

du
ca

tio
na

l a
nd

 m
en

ta
l d

ev
el

op
m

en
t. 

[C
ita

tio
n]

Ri
ve

ra
 v.

 D
iv

isi
on

 o
f I

nd
us

tr
ia

l W
el

fa
re

 (1
96

8)
 F

N2
0



Re
al

 P
ar

ty
 d

oe
s n

ot
 o

ffe
r t

he
 in

te
r-

di
sc

ip
lin

ar
y 

re
fe

re
nc

es
 a

s 
fa

ct
s.

 R
at

he
r, 

th
ey

 
pr

ov
id

e 
an

 e
ss

en
tia

l i
nt

el
le

ct
ua

l 
fo

r 
un

de
rs

ta
nd

in
g 

th
e 

re
co

rd
 a

nd
 th

e 
po

lic
ie

s 
se

rv
ed

 b
y 

th
e 

fa
m

ily
 c

ou
rt

’s 
de

ci
sio

ns
.



[F
at

he
r]

’s 
ar

gu
m

en
t b

oi
ls 

do
w

n 
to

 th
e 

co
nt

en
tio

n 
th

at
 h

e 
m

us
t p

re
va

il 
be

ca
us

e 
he

 is
 th

e 
“r

ea
l”

 p
ar

en
t h

er
e.

 A
la

s, 
he

 fa
ils

 to
 g

ra
sp

 th
e 

m
ea

ni
ng

 o
f 

“r
ea

l.”
 D

e 
fa

ct
o 

pa
re

nt
s a

bo
un

d 
in

 c
hi

ld
re

n’
s l

ite
ra

tu
re

 a
s w

el
l a

s l
aw

 b
oo

ks
, 

an
d 

th
es

e 
st

or
ie

s h
av

e 
m

uc
h 

to
 te

ac
h 

gr
ow

nu
ps

 a
bo

ut
 w

ha
t m

at
te

rs
. 

Re
sp

on
de

nt
s’ 

ap
pe

lla
te

 c
ou

ns
el

 w
ro

te
 a

n 
am

ic
us

 b
rie

f f
or

 th
is 

co
ur

t o
n 

th
e 

ch
ild

’s 
be

ha
lf 

in
 B

uz
za

nc
a,

 c
iti

ng
 (a

t p
. 4

9)
 M

ar
jo

rie
 W

ill
ia

m
s’ 

ch
ild

re
n’

s 
bo

ok
,

…
Th

e 
es

se
nc

e 
of

 p
ar

en
th

oo
d 

re
m

ai
ns

 th
e 

sa
m

e.
 R

es
po

ns
ib

ili
ty

 a
nd

 c
ar

e
ar

e 
th

e 
he

ar
t o

f p
ar

en
th

oo
d.

 S
o 

lo
ng

 a
s s

oc
ie

ty
 c

on
sid

er
s i

ss
ue

s o
fp

ar
en

ta
ge

 in
 

th
e 

co
nt

ex
t o

f t
ha

t r
es

po
ns

ib
ili

ty
 a

nd
 c

ar
e,

 th
e 

co
re

 d
ef

in
iti

on
 o

f f
am

ily
 w

ill
 

re
m

ai
n 

un
ch

an
ge

d.
 W

hi
le

 th
e 

th
in

gs
 o

f t
he

 h
ea

rt
 c

an
no

t b
e 

co
nt

ro
lle

d 
in

 
th

e 
co

ur
tr

oo
m

, p
ar

en
ta

l c
ar

e 
ca

n 
be

 h
on

or
ed

 a
nd

 p
ar

en
ta

l r
es

po
ns

ib
ili

tie
s 

ca
n 

be
 e

nf
or

ce
d.

 T
w

o-
an

d-
on

e-
ha

lf-
ye

ar
-o

ld
 Ja

yc
ee

 a
lre

ad
y 

kn
ow

s t
he

 
le

ss
on

 h
er

 st
or

yb
oo

ks
 te

ll,



“R
ea

l i
sn

’t 
ho

w
 y

ou
 a

re
 m

ad
e,

” 
sa

id
 th

e 
Sk

in
 H

or
se

. “
It’

s a
 th

in
g 

th
at

 
ha

pp
en

s t
o 

yo
u.

 W
he

n 
a 

ch
ild

 lo
ve

s y
ou

 fo
r a

 lo
ng

, l
on

g 
tim

e,
 n

ot
 ju

st
 

to
 p

la
y 

w
ith

, b
ut

 R
EA

LL
Y

lo
ve

s y
ou

, t
he

n 
yo

u 
be

co
m

e 
Re

al
.”

M
ar

jo
rie

 W
ill

ia
m

s (
19

22
),

Th
e 

Ve
lv

et
ee

n 
Ra

bb
it 

or
 H

ow
 T

oy
s B

ec
om

e 
Re

al

Si
m

ila
rly

, D
r. 

Se
us

s’s
 fa

m
ou

s e
le

ph
an

t, 
Ho

rt
on

 
(H

or
to

n
Ha

tc
he

s t
he

 E
gg

 (1
94

0)
), 

be
co

m
es

 a
 “

re
al

” 
pa

re
nt

 
by

 si
tt

in
g 

an
d 

nu
rt

ur
in

g 
th

e 
eg

g 
la

id
 a

nd
 le

ft 
be

hi
nd

 b
y 

M
ay

zie
 B

ird
. H

or
to

n 
pe

rs
ev

er
es

 th
ro

ug
h 

m
an

y 
tr

av
ai

ls,
 

al
w

ay
s r

ef
us

in
g 

to
 le

av
e 

th
e 

ne
st

 a
nd

 re
pe

at
in

g 
“I

m
ea

nt
 

w
ha

t I
 sa

id
 a

nd
 I 

sa
id

 w
ha

t I
 m

ea
nt

. A
n 

el
ep

ha
nt

’s 
fa

ith
fu

l, 
on

e 
hu

nd
re

d 
pe

r c
en

t.”
Af

te
r m

an
y 

w
ee

ks
, a

 b
ab

y 
el

ep
ha

nt
-b

ird
 h

at
ch

es
 –

nu
rt

ur
e 

an
d 

na
tu

re
 

co
m

bi
ne

d.
 T

he
 p

ro
ba

te
 c

ou
rt

 c
le

ar
ly

 re
co

gn
ize

d 
th

at
 n

ur
tu

re
 a

nd
 

co
m

m
itm

en
t m

ak
e 

fa
m

ili
es

 re
al

. G
ua

rd
ia

ns
hi

p 
ha

s p
re

se
rv

ed
 R

ac
he

l 
an

d
Ro

be
rt

’s 
en

tir
e 

fa
m

ily
.



Fa
th

er
 a

pp
ea

ls 
ra

isi
ng

 se
ve

ra
l o

ve
rla

pp
in

g 
co

nt
en

tio
ns

 w
e 

ha
ve

 
co

ns
ol

id
at

ed
 in

to
 tw

o 
ba

sic
 a

tt
ac

ks
. F

irs
t, 

an
 a

tt
ac

k 
on

 th
e 

co
ur

t’s
 

ex
er

ci
se

 o
f d

isc
re

tio
n 

in
 a

w
ar

di
ng

 c
us

to
dy

 to
 st

ep
fa

th
er

 a
nd

 
gr

an
dm

ot
he

r, 
w

hi
ch

 in
cl

ud
es

 th
e 

co
ur

t’s
 d

et
er

m
in

at
io

n 
st

ep
fa

th
er

 a
nd

 
gr

an
dm

ot
he

r q
ua

lif
ie

d 
as

 d
e 

fa
ct

o 
pa

re
nt

s.
 S

ec
on

d,
 a

n 
at

ta
ck

 o
n 

th
e 

co
ns

tit
ut

io
na

lit
y 

of
 th

e 
co

ur
t’s

 o
rd

er
 a

s a
pp

lie
d.

 R
ec

ou
nt

in
g 

tw
o 

ch
ild

ho
od

 c
la

ss
ic

s –
M

ar
jo

rie
 W

ill
ia

m
s’s

 T
he

 V
el

ve
te

en
 R

ab
bi

t o
r H

ow
 

To
ys

 B
ec

om
e 

Re
al

 a
nd

 D
r. 

Se
us

s’s
 H

or
to

n 
Ha

tc
he

s a
n 

Eg
g 

–
st

ep
fa

th
er

 a
nd

 
gr

an
dm

ot
he

r u
rg

e 
us

 to
 a

ffi
rm

, b
ec

au
se

 n
ur

tu
re

 a
nd

co
m

m
itm

en
t, 

no
t 

ne
ce

ss
ar

ily
 b

io
lo

gy
, m

ak
e 

fa
m

ili
es

 re
al

, a
nd

 re
sp

on
sib

ili
ty

 a
nd

 ca
re

 fi
t t

he
 

co
re

 d
ef

in
iti

on
 o

f p
ar

en
th

oo
d 

an
d 

fa
m

ily
. W

e 
ag

re
e.

 F
at

he
r h

as
 n

ot
 

de
m

on
st

ra
te

d 
er

ro
r. 

Ac
co

rd
in

gl
y, 

w
e

af
fir

m
.



W
e 

ha
ve

 a
va

ila
bl

e 
fo

r o
ur

 u
se

 n
o 

Br
an

de
is 

br
ie

f o
r 

ot
he

r e
xp

er
t t

es
tim

on
y 

as
 to

 th
e 

pr
ac

tic
al

 e
ffe

ct
s o

f 
af

te
r-

th
e-

fa
ct

 d
et

er
m

in
at

io
n 

th
at

 a
 p

ro
je

ct
 is

 
“p

ub
lic

 w
or

ks
.”

Lu
sa

rd
i C

on
st

. C
o.

 v.
 A

ub
ry

(1
98

9)



Th
er

ap
eu

tic
   

   
   

   
   

   
   

   
   

   
 Ju

ris
pr

ud
en

ce



Co
ns

id
er

at
io

ns
 o

f j
ud

ic
ia

l e
co

no
m

y 
m

ak
e 

it 
im

pr
ac

tic
al

 to
 re

qu
ire

 th
at

 th
e 

vi
ew

s o
f a

 c
ro

ss
-

se
ct

io
n 

of
 th

e 
re

le
va

nt
 sc

ie
nt

ifi
c 

co
m

m
un

ity
 b

e 
pr

es
en

te
d 

pe
rs

on
al

ly
 b

y 
ea

ch
 sc

ie
nt

ist
 te

st
ify

in
g 

in
 

op
en

 co
ur

t. 
[C

ita
tio

n]
 A

cc
or

di
ng

ly,
 fo

r t
hi

s l
im

ite
d 

pu
rp

os
e 

sc
ie

nt
ist

s h
av

e 
lo

ng
 b

ee
n 

pe
rm

itt
ed

 to
 

sp
ea

k 
to

 th
e 

co
ur

ts
 th

ro
ug

h 
th

ei
r p

ub
lis

he
d 

w
rit

in
gs

 in
 sc

ho
la

rly
 tr

ea
tis

es
 a

nd
 jo

ur
na

ls.
 

[C
ita

tio
n]

In
 re

 Jo
rd

an
 R

. (
20

12
)



I c
on

te
nd

 th
at

 th
e 

us
e 

of
 so

ci
al

 sc
ie

nc
e 

in
 fa

m
ily

 
la

w
 is

 a
s m

uc
h 

ph
ilo

so
ph

ic
al

ly
 im

po
rt

an
t a

s i
t 

is
sc

ie
nt

ifi
ca

lly
 re

le
va

nt
. [

Ci
ta

tio
n]

 It
id

en
tif

ie
s 

ge
ne

ra
l s

oc
ia

l t
en

de
nc

ie
s t

ha
t m

ay
 h

el
p 

le
ga

l 
de

ci
sio

n 
m

ak
er

s b
y 

sh
in

in
g 

so
m

e 
lig

ht
 o

n 
hu

m
an

 
ex

pe
rie

nc
e 

th
at

 m
ay

 b
e 

ap
pl

ic
ab

le
 in

 a
 p

ar
tic

ul
ar

 
ca

se
. I

t i
s n

ot
 a

ss
um

ed
 to

 p
ro

vi
de

 a
br

ig
ht

 li
ne

 p
oi

nt
 

of
 d

ec
isi

on
-m

ak
in

g,
 o

nl
y 

a 
be

ac
on

 o
f l

ig
ht

 in
 a

n 
ot

he
rw

ise
 p

ot
en

tia
lly

 d
im

m
er

 h
al

lw
ay

 o
fj

us
tic

e.
 …



…
In

 th
e 

en
d,

 I 
be

lie
ve

 th
at

 ju
di

ci
ou

sly
 a

pp
ly

in
g 

cu
rr

en
t s

ci
en

tif
ic

 k
no

w
le

dg
e 

w
ill

 u
nd

ou
bt

ed
ly

 
en

ha
nc

e 
ou

r t
hi

nk
in

g,
 a

nd
 th

er
ef

or
e 

ou
r p

ra
ct

ic
e.

 It
 

su
gg

es
ts

 a
 st

ar
tin

g 
po

in
t f

or
 c

lin
ic

al
 a

nd
 le

ga
l 

co
ns

id
er

at
io

ns
, f

ro
m

 w
hi

ch
 v

an
ta

ge
 p

oi
nt

 w
e 

ar
e

ur
ge

d 
to

 co
ns

id
er

 a
lte

rn
at

iv
e 

ex
pl

an
at

io
ns

 
an

d
di

ffe
re

nt
ia

tin
g 

su
bs

ta
nt

iv
e 

fro
m

 st
at

ist
ic

al
 

sig
ni

fic
an

ce
. S

ci
en

tif
ic

 in
fo

rm
at

io
n 

pr
ov

id
es

 
th

e
m

at
er

ia
l f

ro
m

 w
hi

ch
 c

lin
ic

al
 w

isd
om

, l
eg

al
 

pr
ec

ed
en

t, 
an

d 
ex

pe
rie

nc
e 

m
ay

 th
en

 b
e 

ap
pl

ie
d 

on
 

be
ha

lf 
of

 a
ll 

ch
ild

re
n 

an
d 

fa
m

ili
es

.

M
ar

sh
a 

Kl
in

e 
Pr

ue
tt

, S
oc

ia
l S

ci
en

ce
 R

es
ea

rc
h:

Es
sa

ys
 F

ro
m

 th
e 

Fa
m

ily
 C

ou
rt

 R
ev

ie
w

 





BBr
ie

ff I
tt L

ik
e

Br
an

de
is

Us
in

gg 
So

ci
all

 S
ci

en
cee

 a
ndd

 O
th

err
 N

on
-L

eg
all

 S
ou

rc
ess

 inn
 A

pp
el

la
tee

 
Ad

vo
ca

cy

Pr
of

es
so

rr E
lli

ee 
M

ar
go

lis
el

lie
.m

ar
go

lis
@

te
m

pl
e.

ed
u

M
ayy

 4
,, 2

02
1



Be
yo

nd
 B

ra
nd

ei
s:

 E
xp

lo
rin

g 
th

e 
Us

es
 o

f N
on

-L
eg

al
 M

at
er

ia
ls 

in
 A

pp
el

la
te

 B
rie

fs
, 3

4 
U.

S.
F.

 L
. R

ev
. 1

97
 (2

00
0)

Cl
os

in
g 

th
e 

Fl
oo

dg
at

es
: M

ak
in

g 
Pe

rs
ua

siv
e 

Po
lic

y 
Ar

gu
m

en
ts

 in
 A

pp
el

la
te

 B
rie

fs
, 6

2 
M

on
t. 

L.
 R

ev
. 5

9 
(2

00
1)





AAd
ju

di
ca

tiv
e 

Fa
ct

s

•
W

ho
•

W
ha

t
•

W
he

n 
•

W
he

re
•

W
hy

Le
gi

sl
at

iv
e 

Fa
ct

s

•
Co

nt
ex

t
•

Po
lic

y
•

H
ow

 la
w

 a
pp

lie
s





NN
on

le
ga

l i
nf

or
m

at
io

n 
ca

n 
ssh

ow
 h

ow
 th

e 
la

w
 o

pe
ra

te
s 

in
 

tth
e 

re
al

 w
or

ld



WW
ha

t c
an

 y
ou

 c
ite

?
La

w
 re

vi
ew

 a
rt

ic
le

s
Em

pi
ric

al
 re

se
ar

ch
So

ci
al

 o
r p

sy
ch

ol
og

ic
al

 th
eo

ry
Ec

on
om

ic
 T

he
or

y
Po

lic
y 

An
al

ys
is



W
hy

?





TTa
ke

 c
ha

rg
e 

of
 th

e 
co

nt
ex

t







WW
he

n?
 

Po
lic

y 
Ar

gu
m

en
ts

 
Cl

os
e 

ca
se

s
Is

su
es

 o
f f

irs
t i

m
pr

es
si

on
/n

ov
el

 th
eo

rie
s

Ar
gu

m
en

ts
 a

bo
ut

 la
w

, n
ot

 fa
ct

N
ew

 s
ta

tu
to

ry
 in

te
rp

re
ta

tio
n

St
at

e 
co

ns
tit

ut
io

na
l c

la
im

s
M

ar
gi

na
liz

ed
 o

r v
ul

ne
ra

bl
e 

po
pu

la
tio

ns







11/14/21, 9:54 AM Brandeis in Brief: The First Public Confirmation Hearing — Virginia Law Weekly

https://www.lawweekly.org/col/2018/9/26/brandeis-in-brief-the-first-public-confirmation-hearing 1/7

Search



11/14/21, 9:54 AM Brandeis in Brief: The First Public Confirmation Hearing — Virginia Law Weekly

https://www.lawweekly.org/col/2018/9/26/brandeis-in-brief-the-first-public-confirmation-hearing 2/7

�����������	
�����
��	���������������������
������

��	�������������������������������������
���

��	�����������������������
����������������	��������

�������������	������������������������������������

������ �	��������������!"#$%�&
���
��������	���������

�������������
�������
�'
����������
������
�

	�����������������������������������������������

�����
	��������
�����
����������������������������

����������������������������%�����������������
�������



�
����
��������
����%�(����������
��������
���

�����������������
��	��������������������

�����������������������������������������
�
�����������

������������������	������������������������������%�

��������
�����������������	�������%��

�����)������������
���
�������
���	��*�
���

��	��������
����������
����������'��
����+��

!"!,�������'
������'������-
�����.�	����������

����%!�(��'��
����+#��/���������0�������0�������

�
����	
�����������������������������1����
������������

������	
�����
�����������������������
��	���/���������

����!"!+��������������������0�����	�2��������
�3��

��	������������������������.�
��� �	���4���������%�

����������	������������������5
������������������
�6����

/�����7��.�����%8������������������
���
����������

��	����������������������
������������������

����������������
����	%���������������������

����������
�������������
�������6��	
������������

�	�����������
������������
���������������������

���	�������������
�������������������	�����������

����������������������������	������������
���������


�������
����
�
��
�����	������������������

���	9%8�2����
�����������
��������������'
������

0�����	� �
�����1������
�����������'
���������������

���������������3�������6�����	�����
����������9�����

���������
��������������:��������	���%����������������

	����������
������
�����������
������������������

���������	�������%�9�2�������������
������
������

����������
������%8+��



11/14/21, 9:54 AM Brandeis in Brief: The First Public Confirmation Hearing — Virginia Law Weekly

https://www.lawweekly.org/col/2018/9/26/brandeis-in-brief-the-first-public-confirmation-hearing 3/7

��������	��
�����	�
��������������������������
��

������������������������
�������������������
����
���������

�������	����������	����������������������������������

��������������������

���	������	�	��������	�����	�����	��	����������
��������

�����������	���������� ����������
���������������

������������
����������
�����������������������!
���

����	�������������	���������������	"�	����

����	�����������	�
�������
��
���
������
��#��
����

����$		

%����������
����
������������������	�����������������
��

&�����������������������	���	�����'�	������
���
�(


������	�������������������������������	�
�����
������

��������(�
�����
�������	
�
�	����	�����
����

����������������������������������!
���	��������
���

���������������������)��������������������
��������

*����
����������	�
��+�����	!
���
�������������

��������
����
�����
����������������
���*����
�

����
	���
�������������������������������������
��

������������,�������	-�����������������������������
���

��������������'.�������������������
���
�������
������

�����������������������.����������������������

�������������������������������*����
��������	�����
��

�����������������	�������������������������

����������������.�������������� ���

���������	�� ��	�
��������
������
���
���

����������	������������������������
���	
���

���������		

%��	���	�
��������
�������������
���������������

�������������
�������	���
�����������
�����
�����������

�����	������	�������������
������(�
��.������
������

����������
������	��������������������/0/1�2	����

������������������������������������������������������

/313�4	!
����������
���
�������
�������������������
��

�������	�
�������������������������
�����

� ��������	���
���	������������������	!
���������

�������������
������(��������� �����
����������
�

������������������������������������(



11/14/21, 9:54 AM Brandeis in Brief: The First Public Confirmation Hearing — Virginia Law Weekly

https://www.lawweekly.org/col/2018/9/26/brandeis-in-brief-the-first-public-confirmation-hearing 4/7

��������		
	�����
	�����	�
���
���	����

������
��������
���
����	�
�����������	�
���	
	�

����
	���	
�	
�
�	�������
��������������		�������

��
�����	��
����	�
�	��	�
����
���	
����	����	���	��

�	��
�
���

��	���
�
��	�
������������	��
���
�	
�����	�
��
�����

 � ���
�	���
�
���� �����������	�
�����������
�
�	����
�

�������!��
��	��"���������

		�������
���������#	�

�	��	
�����
�	��	��
	�$������
��%����

		��	�
��


	�
�������
���&'���
�	��	���(����	�
��
	�
���	��
��
�

����������
��������
��	��������������	
�������

�������
��
	
�����
�����������#���
	�������������
)

�������������
)�	�����

���������$��
��	��*���

�����

	
��
	��

	��
���	����	��
���������������	��

�

��+�����
�	�,�
�#��	�	����
	
	�
��-���	��	�
����

�������	���	�
������
���	�������	�����
���
�������
�#�
�	���

�����
�	
���

	
������

��
��
�
�	�
��	���
����
��
	��


�����
	���
�
�����
�
������%����������������	�
�����

�
���	�������	��)�������		���������
�
	�
�����
�����

�����	�
������
���*�
�����
��	���� �./�0�(��"�
��� ��


�	���������

		�#�
	�������#�
�'1.��(��2���.&��
�	�

$������
��%����

		�������
	��

���#�
��������
�	�

������
����� 314���������

�����	��������������$��	� ��

 � ���
�	��	��
	�#�
	��
�������
���
���	���&01

..�4�����	� ./������
	�����
�	�����	�
������
����


��	��	
�		���������		���

������
�������������
��
�����
�
	!	�
�������
�	�

�	��
	��$��
��	��
���	����������
������
�	����

���
���

 �'����

"����!���	���
���	����������	�	5��
������
�����

�����

	
�����	����
������
�
�����
	��	���*	�������

���
���	�
���	����,��#���
	���
�
�	��	���	�-���
�	������

�
�
������
��
�!�����������������
�����	�
�������#�
����

�
		���������		�������
���
�����
�#���� 3������
�	
�

�	��������
��
��	��	����������#�	�����
�
�	�,������

���-�������	#	������������	����*	�������
�����	#	
����

���

����
	����	
����*	��	�
�	��,
�	���
�	����

����	���-�����
�	�
����	#���������
�����������	�������



11/14/21, 9:54 AM Brandeis in Brief: The First Public Confirmation Hearing — Virginia Law Weekly

https://www.lawweekly.org/col/2018/9/26/brandeis-in-brief-the-first-public-confirmation-hearing 5/7

���������	
�	��
���������������������������

�����	�	�������������	��	��
���	�����������	�

��
�����
��
��������������������������	��������������

�������������������
����������
�	�� ��	����������	��

����!�	�����	��������������"���#���������������

��	�������������
���������
�	�������	�����
������������

�����	
�	������������������������	�����	��

�����	
�	��	�������������
�����	��������������

��

�	�
�	
�	������	��������������� ��	�����������	��

�������	���������������
��	
�����	����




$������������	��%������	�����

�	���������������������

���������������������
����
���$��
���������	����������	�

���
�
&��������������	��������	�����������	�����

����	�������	��������������'���	(�
)�����#��*��	����+�

,
�����	�-���������	��,�)��.���(�
���������	�.����+�.���

/�������)�����*��	�����



"�0����
�+�1���	�������"�0�	���	������2����	�/�����



3333


��4�05�����	������


�
��������)�
������.���������	�����	���������������

����������������������������	�����������������������	���

�����
�
����������	�������������������������������������

�	�����/����������������������	�����	��������������

����3	�
���������������������	���������+
)������

6��	����/�	��		����
)�
���$$�
��7������/������	��

�����	���
�����������������	��������������
��

8
�����+99����	���
�����
9�:;<9=>9=49��������9����

�3���	����3��	������3�������3�	�����������3 ������3

�	3�����3������
�
��



11/14/21, 9:54 AM Brandeis in Brief: The First Public Confirmation Hearing — Virginia Law Weekly

https://www.lawweekly.org/col/2018/9/26/brandeis-in-brief-the-first-public-confirmation-hearing 6/7

���������������	��
������	�
��
�����������������	������

�
	�������������������	���
��������
����	�����

�����
�	�����������
�����

������ !!����������"�������!#��$!��!�	���%

������
����%���������%��	%	&�������%��%���
	�	%���
�%

�����
������%�	�
����!�'()	����������
�������������� �

*�	�	&�����������+��
	�	�
��
�������
��������	�
����,-��

.������ !!�����
�!���!�
�!����!/)��##.�����'(+��
	�

	�
��
��0�������������123����#��1 �4�������"����	�

+	���	����	�5������
��
������		��������	�6
	���	��(-��

$�*��"	���	�
������	&	
�������		��������	�
�������	
�

7
���	����*�	��	8����8������		�����������7�����	��

��	
	��	
	��	�
�����������������	���
���������	�

�
	�	�	����+��
�	�������
		������	���	�
�����"	���	�

������
���
��	��
	��9	��8�9
�����
�	
�����3�3��
�5����

:�
�����������3..��
	��������������	����

1�:�
����9��+���	�������"	���	���
��������������
���
����

�������	
�;�	��������"�����������������������
�	��

�	�	
����*�	��
�����	�����������"	���	�
	����
�������

��	����%#�����	���
���4���	������	
	��	
	���8������		��

"	��		��7
���	�������+���	�����	���	
�����������&	���

�	�
������
�������	�����
�&��	����

2���	��������	�����&��	���������������
�����������

+	����
�<	�
�	�+���	
��������=�������������������3##�

>����5�����	�7
���	��������	�"	������

3�
����������������������#1��=�+���.1�'�3#1-�'7
���	����

5��������

���-���

���	��������������������������#11�=�+����2�

'�3#2-�'7
���	����5�������	�����-���

��������������������������� ������#2.�=�+��#$#�

'�3�#-�'7
���	����5�������	�����-���

+��
	



11/14/21, 9:54 AM Brandeis in Brief: The First Public Confirmation Hearing — Virginia Law Weekly

https://www.lawweekly.org/col/2018/9/26/brandeis-in-brief-the-first-public-confirmation-hearing 7/7

��������������	��
�����
���

�����

����������������	������	�

���������������� ����!��

"�#�����$%�&'�����(�)�



Case No. S-126945

IN THE

SUPREME COURT OF CALIFORNIA

KRISTINE RENEE H.,
Plaintiff and Appellant,

v.

LISA ANN R.,
Defendant and Respondent.

KRISTINE RENEE H.,
Petitioner,

v.

THE SUPERIOR COURT OF 

LOS ANGELES COUNTY 
Respondent;

LISA ANN R.,
Real Party in Interest.

SUPREME COURT

CASE NO. S-126945

Court of Appeal
Case No. 2d Civ. B-167799

Los Angeles Superior Court
Case No. PF-001550

RESPONDENT’S ANSWER BRIEF

ON THE MERITS

Appeal From a Decision By the Court of Appeal
Second Appellate District, Division Three

RESPONDENT'S ANSWER BRIEF ON THE MERITS

Leslie Ellen Shear, CFLS*
(*St. Bar of CA, Bd. of Legal Spec.)
SBN 072623
16830 Ventura Boulevard, Suite 347
Encino, CA 91436-1749 
Telephone: (818) 501-3691
Facsimile: (818) 501-3692
custodymatters@earthlink.net 

Diane M. Goodman 
Goodman & Metz
SBN 116771
17043 Ventura Boulevard
Encino, CA 91316-4128
Telephone: (818) 386-2889
Facsimile: (818) 986-2889
goodmanmetz@earthlink.net 

Attorneys for Respondent and Real Party in Interest, LISA ANN R.



-i-

TABLE OF CONTENTS

I. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

A. Extending the Parent-Child Relationship Equally . . . . . . . . . . . 1

B. Policies Underlying Family-Formation Law Require 
Recognition of Lauren's Two Parents . . . . . . . . . . . . . . . . . . . . 8

C. Kristine’s Arguments Are Fatally Flawed . . . . . . . . . . . . . . . . 13

D. ART-Conceived Children of Unmarried Couples Need 
Permanent, Stable Legal Parent-Child Relationships . . . . . . . 17

II. Is the Judgment Establishing Parental Rights Issued
September 8, 2000 Invalid? Is the Judgment Invalid Because
it Was Based upon a Stipulation? If So, Is Such Stipulated
Judgment Void or Voidable? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

A. Review Standard and Non-Appealable Issues . . . . . . . . . . . . 21

B. The Judgment Recognizing Kristine and Lisa as 
Lauren's Legal Parents Is Valid . . . . . . . . . . . . . . . . . . . . . . . . 23

C. Parentage Judgments That Protect the Child’s Interests
Are Not Void or Voidable . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

III. If the Judgment Establishing Parental Rights Is Invalid, 
May the Superior Court Nevertheless Determine Whether
Lisa R. Is the Parent of the Child? . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

IV. May Family Code Section 7611 Be Applied in a Gender-Neutral
Fashion to Determine Whether a Parent-Child Relationship 
Exists Between a Woman and a Child? . . . . . . . . . . . . . . . . . . . . . . . 36

V. May Lisa R. Be Determined to Be a Parent of a Child under
Cases Such as People V. Sorensen (1968) 68 Cal.2d 280 and
Johnson V. Calvert (1993) 5 Cal.4th 84 That Consider a Person’s
Intention to Cause the Birth of the Child? . . . . . . . . . . . . . . . . . . . . 41



-ii-

VI. What Impact, If Any, Will Family Code Section 297.5,
Which Will Become Effective on January 1, 2005, Have on the
Issues in this Case? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51

VII. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52



-iii-

TABLE OF AUTHORITIES

CALIFORNIA CONSTITUTION

California Constitution, Article VI, §13 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

CALIFORNIA STATUTES AND COURT RULES

Civil Code, §29 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Civil Code §43.1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Former Civil Code §196a . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Former Civil Code §231 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25, 28

Civil Code §7003 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

Former Civil Code §7006(c)(f) (now Family Code §7630) . . . . . . . . . . . . . . . 25

Code of Civil Procedure §410.10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

Code of Civil Procedure §430.10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Evidence Code §623 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

Family Code §297.5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12, 51

Family Code §7003 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

Family Code §7006 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Family Code §§7500-7507 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Family Code §7540 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39, 40

Family Code §§7540-7541 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2, 38

Family Code §7541 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9, 39

Family Code §7570 et seq. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28



-iv-

Family Code §7600 et seq. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Family Code §7602 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1, 2, 36, 42

Family Code §7610 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

Family Code §7611 . . . . . . . . . . . . . . . . . . . . . . . . . . 10, 11, 35, 36, 38, 39, 40

Family Code §7612 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38, 39, 40

Family Code §7613 . . . . . . . . . . . . . . . . . . . . . . . . . . . 9, 18, 19, 26, 36, 42, 43

Family Code §7630 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21, 23, 25, 35

Family Code §7633 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

Family Code §7633 (Former Civil Code §231) . . . . . . . . . . . . . . . . . . . . . . . 25

Family Code §7635 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

Family Code §7636 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16, 25, 50

Family Code §7637 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Family Code §7650 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23, 35, 36, 39

Former Penal Code §270 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25, 50

Rules of Court Rule 1413 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Uniform Act on Blood Tests to Determine Paternity . . . . . . . . . . . . . . . . . . 2

Uniform Child Custody Jurisdiction and Enforcement Act (Cal-UCCJEA) . . 23

Welfare and Institutions Code §316.2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Welfare and Institutions Code, Division 2, Chapter 2 . . . . . . . . . . . . . . . . . 16



-v-

FEDERAL CASES

Gomez v. Perez (1973) 409 U.S. 535 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Lawrence v. Texas (2003) 539 US 558 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Levy v. Louisiana (1968) 391 U.S. 68 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Weber v. Aetna Casualty & Surety Company (1972) 406 U.S. 164 . . . . . . . . . . . . 2

CALIFORNIA CASES

American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 307 . . . . . . . . . . . . 4

Law Offices of Stanley J. Bell v. Shine, Browne & Diamond (1995)
36 Cal. App. 4th 1011 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

Marriage of Ben-Yehoshua (1979) 91 Cal.App.3d 259 . . . . . . . . . . . . . . . . . . . . 30

Berry v. Chaplin (1946) 74 Cal.App.2d 652 . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

Adoption of Bonner (1968) 260 Cal.App.2d 17 . . . . . . . . . . . . . . . . . . . . . . . . . 29

Brian C. v. Ginger K. (2000) 77 Cal.App.4th 1198 . . . . . . . . . . . . . . . . . . . . . . . 4

Briggs v. Stroud (1942) 52 Cal.App.2d 308 . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Marriage of Buzzanca (1998) 61 Cal.App.4th 1410 . . 3, 13, 19, 36, 39, 42, 43, 44

Marriage of Cesnalis (2003) 106 Cal.App.4th 1267 . . . . . . . . . . . . . . . . . . . . . 43

Clevenger v. Clevenger (1961)189 Cal.App.2d 658 . . . . . . . . . . . . . . . . . . . 41, 44

Comino v. Kelly (1994) 25 Cal.App.4th 678 . . . . . . . . . . . . . . . . . . . . . . . . . . . 44

Estate of Cornelious (1984) 35 Cal.3d 461 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Curiale v. Reagan (1990) 222 Cal.App. 3d 1597 . . . . . . . . . . . . . . . . . . . . . . . . 3

Dawn D. v. Superior Court (Jerry K.) (1998) 17 Cal.4th 932
U.S. cert. denied 525 U.S. 1055 . . . . . . . . . . . . . . . . . . . . . . . . . 8, 9, 15



-vi-

Department of Social Welfare v. Superior Court (1969) 1 Cal.3d 1 . . . . . . . . . . . . 10

Guardianship of Ethan S. (1990) 221 Cal.App.3d 1403 . . . . . . . . . . . . . . . . . . . 44

Marriage of Freeman (1996) 45 Cal.App.4th 1437 . . . . . . . . . . . . . . . . . . . . . . 44

Fuss v. Superior Court (1991) 228 C.A.3d 556 . . . . . . . . . . . . . . . . . . . . . . . . . 25

Garcia v. Garcia (1957)148 Cal.App.2d 147 . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

Marriage of Goodarzirad (1986) 185 Cal. App. 3d 1020 . . . . . . . . . . . . . . . 29, 32

Marriage of Guardino (1979) 95 Cal.App.3d 77 . . . . . . . . . . . . . . . . . . . . . . . . 29

Marriage of Hinman (1992) 6 Cal.App.4th 711 . . . . . . . . . . . . . . . . . . 29, 30, 33

In re Jesusa V. (2004) 32 Cal.4th 588 . . . . . . . . . . . . . . . . . . . 3, 8, 10, 15, 38, 39

Jhordan C. v. Mary K. (1986) 179 Cal.App.3d 386 . . . . . . . . . . . . . . . . . . . . 3, 18

Marriage of Johnson (1979) 88 Cal.App.3d 848 . . . . . . . . . . . . . . . . . . . . . . . . 44

Johnson v. Calvert  (1993) 5 Cal.4th 84 . . . . . . . . . . 3, 8, 9, 18, 36, 37, 38, 44, 45

In re Karen C. (2002) 101 Cal.App.4th 932 . . . . . . . . . . . . . . . . . . . . . . . . . 3, 36

Adoption of Kelsey S. (1992) 1 Cal.4th 816 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Marriage of King (2000) 80 Cal.App.4th 92 . . . . . . . . . . . . . . . . . . . . . . . . 21, 22

Kusior v. Silver (1960) 54 Cal.2d 603 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38

Kyne v. Kyne (1940) 38 Cal.App.2d 122 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

In re Lisa R. (1975) 13 Cal.3d 636 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

Adoption of Matthew B. (1991) 232 Cal.App.3d 1239 . . . . . . . . . 30, 31, 32, 33, 49

Michelle W. v. Ronald W. (1985) 39 Cal.3d 354 . . . . . . . . . . . . . . . . . . . . . . . . 16

Montenegro v. Diaz (2001) 26 Cal.4th 249 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28



-vii-

Marriage of Moschetta (1994) 25 Cal.App.4th 1218 . . . . . . . . . . . . . . . . . . . . . 39

Nancy S. v. Michelle G. (1991) 228 Cal.App.3d 831 . . . . . . . . . . . . . . . . . . . . . . 3

In re Nicholas H. (2002) 28 Cal.4th 56 . . . . . . . . . . . . . . . . . . . . . 1, 3, 15, 38, 40

Conservatorship of O'Connor (1996) 48 Cal. App. 4th 1076 . . . . . . . . . . . . . . . . 30

Guardianship of Olivia J. (2000) 84 Cal.App.4th 1146 . . . . . . . . . . . . . . . . . . . . 3

Marriage of Pedregon (2003) 107 Cal.App.4th 1284 . . . . . . . . . . . . . . . 15, 44, 49

Peery v. Superior Court (1985) 174 Cal.App.3d 1085 . . . . . . . . . . . . . . . . . . . . 29

People v. Sorensen (1968) 68 Cal.2d 280 . . . . . . . . . . . . . . . . . . . . 18, 19, 42, 43

Prato-Morrison v. Doe (2002) 103 Cal.App.4th 222 . . . . . . . . . . . . . . . . . 1, 3, 39

Robert B. v. Susan B. (2003) 109 Cal.App.4th 1109 . . . . . . . . . . . . . . . . . . . . . 39

Robert J. v. Leslie M. (1997) 51 Cal.App.4th 1642 . . . . . . . . . . . . . . . . . . . . . . 27

Robinson v. Wilson (1974) 44 Cal.App.3d 92 . . . . . . . . . . . . . . . . . . . . . . . . . . 33

In re Salvador M. (2003) 111 Cal.App.4th 1353 . . . . . . . . . . . . . . . . . . . . . . . 36

Sharon S. v. Superior Court (Annette F.) (2003) 31 Cal.4th 417 . . . . . . . . 8, 10, 43

Steven W. v. Matthew S. (1995) 33 Cal.App.4th 1108 . . . . . . . . . . . . . . . . . 15, 40

Susan H. v. Jack S. (1994) 30 Cal.App.4th 1435 . . . . . . . . . . . . . . . . . . . . . . . 15

Marriage of Valle (1975) 53 Cal.App.3d 837 . . . . . . . . . . . . . . . . . . . . . . . . . . 44

West v. Superior Court (Lockrem) (1997) 59 Cal.App.4th 302 . . . . . . . . . . . . . . . 3

Guardianship of Z.C.W. and K.G.W. (1999) 71 Cal.App.4th 524 . . . . . . . . . . . . . 3

OUT-OF-STATE CASES

In re K. (Tex. 1976) 535 S.W.2d 168 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45



-viii-

MODEL ACTS AND HISTORICAL LAWS

Uniform Parentage Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passim

Uniform Parentage Act §5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

Uniform Parentage Act §6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Uniform Parentage Act §21 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

BOOKS AND TREATISES

Amy Agigian, Baby Steps: How Lesbian Alternative Insemination Is Changing
the World, Wesleyan University Press (2004) . . . . . . . . . . . . . . . . . . . . 19

Kenneth D. Alpern, "Genetic Puzzles and Stork Stories: On the Meaning
and Significance of Having Children,” in Kenneth D. Alpern (Ed.),
The Ethics of Reproductive Technology, Oxford University Press 150
(1992) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

Elizabeth Bartholet, Family Bonds: Adoption, Infertility and the New World
of Child Production, Beacon Press (1993, 1999) . . . . . . . . . . . . . . . . . . 14

Bryan Garner (Ed.), Black's Law Dictionary (8th Ed. 2004) . . . . . . . . . . . . . . . 37

Eisenberg, Horvitz and Weiner, Cal. Prac. Guide: Civil Appeals & Writs
(The Rutter Group 2002) ¶8:229 . . . . . . . . . . . . . . . . . . . . . . . . . . 21, 22

Arlene Skolnick, “Solomon's Children: The New Biologism, Psychological
Parenthood, Attachment Theory, and the Best Interests Standard,”
in Ann Mason, Arlene Skolnick, and Steven D. Sugarman (Eds.),
All Our Families: New Policies for a New Century, Oxford University
Press 239 (1998) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Judith Stacey, “Gay and Lesbian Families: Queer Like Us,” in Mary Ann
Mason, Arlene Skolnick & Stephen D. Sugarman (Eds.), All Our
Families: New Policies for a New Century, Oxford University Press
(1998) 117 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20, 41

2 Witkin, Cal. Proc., Jurisdiction, §323 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30



-ix-

LAW REVIEWS AND JOURNALS

Laura S. Brown, “Relationships More Enduring”: Implications of the Troxel Decision
for Lesbian and Gay Families, 41 Family Court Review 60 (2003) . . . . 1, 6

Catherine DeLair, Ethical, Moral, Economic And Legal Barriers To Assisted
Reproductive Technologies Employed By Gay Men And Lesbian Women,
4 DePaul J. Health Care L. 147 (2000) . . . . . . . . . . . . . . . . . . . . . . . . 19

Emily Doskow The Second Parent Trap: Parenting for Same-Sex Couples
in a Brave New World, 20 J. Juv. L. 1 (1999) . . . . . . . . . . . . . . . . . . . . . 19

Jenifer Firestone, Making Baby: Plural Perspectives on Lesbian Insemination, 
(Fall 2004) In the Family 12 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52

Marsha Garrison, Law Making For Baby Making: An Interpretive Approach
to the Determination of Legal Parentage, 
113 Harv. L. Rev. 835 (2000) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8, 9, 10

Marsha Garrison, The Technological Family: What's New and What's Not, 
33 Fam. L.Q. 691 (1999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

Kritchevsky, The Unmarried Woman's Right to Artificial Insemination: A Call for
an Expanded Definition of Family, 4 Harv. Women's L.J. 1 (1981) . . . . . 19

Carmel B. Sella, When a Mother Is a Legal Stranger to Her Child:
The Law's Challenge to the Lesbian Nonbiological Mother
1 UCLA Women's L.J. 135 (1991) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

E. Donald Shapiro & Lisa Schultz, Single Sex Families: The Impact of Birth
Innovations Upon Traditional Family Notions, 24 J. Fam. L. 271 (1986) . . 19

Marjorie Maguire Shultz, Reproductive Technology and Intent-Based Parenthood:
An Opportunity for Gender-Neutrality, 2 Wis. L. Rev. 297 (1990) . . . . . . 46

Marcus C. Tye, Lesbian, Gay, Bisexual and Transgender Parents: Special
Considerations for the Custody and Adoption Evaluator,

41 Family Court Review 92 (2003) . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

Tsippi Wray, Lesbian Relationships and Parenthood: Models for Legal Recognition
of Nontraditional Families, 21 Hamline L. Rev. 127 (1997) . . . . . . . . . . . 17



 - 1 -

 
I. INTRODUCTION:   

A.  EXTENDING THE PARENT-CHILD RELATIONSHIP EQUALLY 

 
What is dispositive is the presumed [parent’s] relationship with, 
and responsibility for, the child. 

In re Nicholas H. (2002) 28 Cal.4th 56, fn. 2 
 

One challenge faced by all children in lesbian- and gay-headed 
families that is not shared with the children of heterosexual 
parents is that of equal legal access to the parents who raised 
them, regardless of those parents’ relationship status during 
the course of the child’s life. 

Laura S. Brown, “Relationships More Enduring”: Implications 
of the Troxel Decision for Lesbian and Gay Families, 41 
Family Court Review 60-61 (2003) [Emphasis 
added]  

 Family Code §7602’s promise that “The parent and child relationship 

extends equally to every child and to every parent, regardless of the marital 

status of the parents,” requires legal recognition of both Lauren’s parents. 

When a couple chooses assisted reproduction, doctrines of intended 

parenthood, functional parenthood and equitable estoppel converge to 

require legal recognition of both parents. 

 Lauren Anee R.-H. was born into a two-parent family four years ago. 

Her two mothers have raised her since birth. Kristine’s belated claim of a 

biology-based right to single-parenthood is contrary to law and Lauren’s 

interests. Lisa is Lauren’s parent by operation of law. The judgment 

recognizes that status. 

 Kristine and Lisa are the parties, but this is Lauren’s case. Her 

interests, not her parents’ rights, are paramount. Prato-Morrison v. Doe (2002) 

103 Cal.App.4th 222. Lauren’s interest in the integrity and permanence of 

her parent-child relationships require this Court’s protection. Lauren’s 
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relationship with Lisa is far more important to her than a non-existent 

relationship with a sperm donor. Lauren’s relationship with Lisa does not 

jeopardize her relationship with Kristine. Lauren has two mothers.  

 Lauren’s case, and the two related cases, will determine whether 

California fulfills the promise of Family Code §7602, and the mandates of 

the California and federal constitutions. Modern parentage law, including 

California’s version1 of the Uniform Parentage Act promulgated by the 

National Conference of Commissioners on Uniform State Laws2 emerged 

following the mandate of the United States Supreme Court. to abolish the 

status of bastardy and ensure equal treatment of all children. National 

Conference of Commissioners on Uniform State Laws, “Prefatory Note,” 

Uniform Parentage Act. 

 We have come a long way since the equal-protection decisions in Levy 

v. Louisiana (1968) 391 U.S. 68; Weber v. Aetna Casualty & Surety Company (1972) 

406 U.S. 164; and Gomez v. Perez (1973) 409 U.S. 535. When parentage law 

was bastardy law, fathers formally legitimized extramarital children. Today, 

1 This brief uses “Cal-UPA” for Family Code §7600 et seq. and “UPA” for the 
model act. 
 
2 The term UPA is often used erroneously to refer to all of California’s 
parentage law, or at least the statutory provisions. Portions of the code, 
including §§7540-7541 antedate the codification of the common law, and 
have been part of our statutory scheme since the 1872 Field Code. Cal-UPA, 
enacted a full century later, is just one chapter of Family Code Division 12 – 
Parent and Child Relationship. California’s parentage statutes begin with 
Chapter 1 (§§7500-7507, and also include Chapter 2 (Uniform Act on Blood 
Tests to Determine Paternity), and three other chapters. California’s courts 
have always had inherent jurisdiction to determine parentage, applying 
common law and equitable doctrines. Almost 150 years of piecemeal 
parentage legislation have not nullified those independent sources of 
California parentage law. None of the statutes was intended to exhaustively 
treat all fact patterns. 
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parentage judgments formally recognize parent-child relationships that exist 

by operation of law.  

 To fulfill the original intent of the legislation, courts must construe 

parentage statutes to prevent discriminatory treatment of children’s 

relationships. To the extent that parentage statutes do not directly address 

children’s real-world situations, courts have extended statutes by “parity of 

reasoning” to ensure all children are equally protected, following the lead of 

this Court in Johnson v. Calvert (1993) 5 Cal.4th 84. Failure to do so would 

create a new class of bastards. 

 To the extent that a few appellate courts have accorded primacy to 

biology and/or concluded that a child may not have two same-sex parents, 

they have failed in their paramount duty to protect children’s best interests. 

This Court should reject the reasoning of the First and Third Districts in 

Jhordan C. v. Mary K. (1986) 179 Cal.App.3d 386; Curiale v. Reagan (1990) 222 

Cal.App.3d 1597; Nancy S. v. Michelle G. (1991) 228 Cal.App.3d 831; West v. 

Superior Court (Lockrem) (1997) 59 Cal.App.4th 302; Guardianship of Z.C.W. and 

K.G.W. (1999) 71 Cal.App.4th 524; and Guardianship of Olivia J. (2000) 84 

Cal.App.4th 1146. Each of those cases resulted in a tragic loss for a child. 

 There is no nexus between parental marital status or domestic 

partnership status or gender and the child’s need to have her parentage 

recognized. There can be no rational basis for treating Lauren differently 

than the law has treated children similarly situated in cases like Marriage of 

Buzzanca (1998) 61 Cal.App.4th 1410; Prato-Morrison v. Doe supra; In re Nicholas 

H., supra; or In re Karen C. (2002) 101 Cal.App.4th 932. 

 This Court’s decisions in Nicholas H. and In re Jesusa V. (2004) 32 

Cal.4th 588 establish that biology is not paramount. Recent expansion of 

domestic partnership statutes to recognize that children may have two 
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same-sex parents should relieve the qualms of those appellate courts that 

applying the law to protect the children in such families will not infringe on 

a legislative prerogative. 

 Failure to provide children of same-sex couples with the same 

protections for their relationships enjoyed by children of heterosexual 

couples violates the children’s substantive due-process, equal-protection 

and liberty-privacy rights, as well as those of their parents. Lawrence v. Texas 

(2003) 539 US 558; American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 

307.To the extent that the statutory scheme fails to include children like 

Lauren, it is unconstitutional. “[T]here are times when the due-process 

clause of the federal Constitution precludes states from applying substan-

tive rules of paternity law which have the effect of terminating an existing 

father-child relationship.” Brian C. v. Ginger K. (2000) 77 Cal.App.4th 1198, 

1200-1201. 

 The facts of Lauren’s conception, birth and first years of life,3 leave 

no doubt that Kristine and Lisa acted as a couple, with the shared intent 

that they both would be her parents. [Opp.Exh.4 20-21, 95-96, 101-102, 104-

105] They acted jointly to obtain legal recognition of their parental status 

before her birth [Opp.Exh. 1-5. 9-10, 12-14. 21-22, 56; Pet.Exh.11] using the 

3  For the most part, Kristine’s factual account is accurate. Where salient 
facts are omitted or distorted, this brief will reference the record at the 
points where those facts bear on the argument presented. A more detailed 
factual history is set forth in Lisa’s opposition to Kristine’s writ petition. 
Kristine and Lisa acted in every possible way as full co-parents – from 
Lauren’s name, to birth announcements to Lisa’s assumption of full 
financial responsibility for her daughter. There can be no doubt about 
Kristine and Lisa’s intent.  
 
4 Respondent adopts Petitioner’s conventions for identifying the exhibit 
volumes, and cites the particular items by page number. 
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resulting judgment to ensure that Lauren was covered by Lisa’s health 

insurance at birth. [Opp.Exh 56, 124-130] They presented themselves to the 

world, and to Lauren, as her parents for the first three years of Lauren’s life, 

sharing parenting before and after they separated from one another. 

Kristine and Lisa acted in every possible way as full co-parents – from 

Lauren’s name, to birth announcements to Lisa’s assumption of full 

financial responsibility for her daughter. [Opp.Exh. 56-67] 

 Lauren and Lisa relied on Kristine’s conduct encouraging and pro-

moting Lisa as a full parent in forming their mother-daughter relationship. 

Lauren has an attached, attuned, and developmentally critical mother-

daughter relationship with Lisa. [Opp.Exh. 57-60, 96-99, 107] 

 Three years later, Kristine changed her mind, cutting off Lauren’s 

contact with Lisa. She brought an unsuccessful motion to vacate the 

judgment on the sole ground that the court had no jurisdiction to enter a pre-

birth parentage judgment. [Opp.Exh. 18; Resp.Exh. 83-85] Kristine declared 

that she wanted to vacate the judgment to avoid uncertainty about its 

validity. She expressly denied any intention to terminate the actual 

relationship between Lisa and Lauren, representing that she intended to 

work out custody and visitation arrangements privately (while she was 

actually denying all access) [OppExh. 22, line 24 through p. 23, line 18]. 

Any such uncertainty could have been resolved by an amended stipulated 

judgment entered post-birth. Through her attorney, Kristine admitted that 

all facts and legal arguments set forth in Lisa’s responsive pleadings to 

Kristine’s motion to vacate the judgment are true and correct, and that 

the only issue in dispute was the validity of pre-birth parentage judgments 

[OppExh., 56 lines 9-18. 57, lines 21-24]. She is estopped from denying those 
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facts, including the shared intent that Lisa be recognized in law as a parent. 

She is estopped from treating Lisa as a non-parent. 

 In granting visitation pending appeal, family court found that both 

parties went to great lengths to have a child, that during their relationship, 

that Lisa did significant and perhaps equal parenting of Lauren and that 

Lauren has a deep and meaningful bond with Lisa and that it is valuable to 

Lauren to have two mothers, with different styles of parenting in her life. 

Lauren and Lisa’s relationship has continued through visitation orders, 

pending during the appellate litigation. [Respondent/Real Party’s Combined 

Opposition to Writ Petition and Brief 23-25] 

 Now Kristine claims an absolute right, as Lauren’s biological mother, 

to be a single parent. Allowing biological parents the power to eliminate 

their nonbiological co-parents at any point in the child’s life gravely 

threatens children’s stability and welfare. Nonbiological parents often walk 

on eggshells, fearful of provoking their partners into deployment of the 

ultimate weapon – a challenge to their legal-parent status.  
 
Despite strong social pressures in LGB communities to act in 
the best interest of children, not all separating same-gender 
couples with children rise above the emotions of the moment, 
similar to heterosexual couples in this predicament. Some 
separations are acrimonious. Children become weapons. As 
long as the law defers to the primacy of biology over the emo-
tional well-being and attachments of children, the offspring of 
lesbian and gay couples who part acrimoniously are at serious 
risk of loss. (Citation). 

Brown, Lesbian and Gay Families…, supra at p. 62 

 Kristine’s post-separation self-centered legal quest for single 

parenthood is the antithesis of moral parenthood.   
 
 Based on an evolving scientific understanding of 
children’s development, the concepts of psychological 
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parenthood, attachment or any social science may not in 
themselves be strong enough to stand up against legal argu-
ments favoring the rights of biological parents. Perhaps we 
need an additional perspective. In his philosophical analysis 
of children’s rights, David Archard draws a distinction between 
biological and moral parenthood. [Fn. omitted] A moral parent 
is committed to providing care and concern, but, beyond that, 
feels “a self-sacrificial affection” for the child. The mother in the 
Solomon story qualifies as a moral parent. 
 …The concept of moral parenthood (or its absence) 
may … explain why it does not seem right, despite possible 
evidence of attachment to the contrary, to award custody to 
someone who has kidnapped a child, or to deny it to Holo-
caust parents and others who have been separated from their 
children through no fault of their own. Finally, the concept of 
moral parenthood is incompatible with notions of the child as 
property. It does not insist upon a specific style of nurturance 
or form of family. Nor does it necessarily decide difficult cases. 
But it does demand a view of children as persons in their 
own right. 

Arlene Skolnick, “Solomon’s Children: The New Biolo-
gism, Psychological Parenthood, Attachment 
Theory, and the Best Interests Standard” in Mary 
Ann Mason, Arlene Skolnick, and Steven D. Sugar-
man (Eds.), All Our Families: New Policies for a New 
Century, Oxford University Press (1998)  239-240  

 In Lauren’s case, and in the two related matters, this Court must 

determine how parentage law is to be applied when unmarried couples 

bear children using assisted reproduction. This Court should hold that the 

legal relationship of parent and child exists between Lauren and Lisa.  
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B. POLICIES UNDERLYING FAMILY-FORMATION LAW REQUIRE  
RECOGNITION OF LAUREN’S TWO PARENTS 

 

 This Court has used four family formation cases (Johnson v. Calvert, 

supra; Dawn D. v. Superior Court (Jerry K.) (1998) 17 Cal.4th 932, U.S. cert. 

denied 525 U.S. 1055; Sharon S. v. Superior Court (Annette F.) (2003) 31 Cal.4th 

417; and In re Jesusa V., supra) to identify the core public policies underlying 

California family formation law. Each elevates children’s interests over 

claims of parental rights.  

 Those cases identify six core public policies for family formation law. 

1. promote a clear legal framework for recognizing legal parentage that 

increases family permanence, predictability, stability and certainty,  

2. give children the economic, emotional and social security of two 

parents when possible,  

3. recognize intentional use of ART as a form of procreative conduct 

giving rise to legal parent-child relationships, 

4. recognize functional parenthood and assumption of parental 

responsibilities as giving rise to legal parent-child relationships, 

5. de-emphasize the importance of genetic ties, and 

6. apply parentage laws gender-neutrally. 

 Marcia Garrison terms this an “interpretive” approach to parentage law,  
 
…cases of sexual and technological conception should be gov-
erned by similar rules because, despite mechanical differences 
between these two reproductive methods, there are no signif-
icant differences in the parent-child relationships that they 
produce. … the interpretive approach can cabin rule-making 
disagreements, and that it can generate comprehensive  
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parentage rules that are based on uniform policy goals and 
that ensure consistent treatment of parent-child relationships. 

Marsha Garrison, Law Making for Baby Making: An 
Interpretive Approach to the Determination of Legal 
Parentage 113 Harv. L. Rev. 835, 837 (2000) 

Garrison explains, 
 
… [A]lthough the structure and content of legal standards have 
changed along with social mores and perceptions of children’s 
interests, family law has consistently preferred the interests 
of children and the public to those of parents and parent-
claimants. Thus, while biological relationship typically deter-
mines legal relationship, courts and legislatures have at times 
ignored biology in order to provide the child with care and 
support from two parents, foster marital child rearing, or 
protect a child’s established relationships. 
 Id. at 844  

 In Johnson, this Court recognized the importance of protecting the 

child’s interests in stability and certainty. 
 
[T]he interests of children, particularly at the outset of their 
lives, are “[un]likely to run contrary to those of adults who 
choose to bring them into being.” (Shultz, op. cit., supra, at 
p. 397.) Thus, “[h]onoring the plans and expectations of 
adults who will be responsible for a child’s welfare is likely to 
correlate significantly with positive outcomes for parents and 
children alike.” (Ibid.) … a rule recognizing the intending parents 
as the child’s legal, natural parents should best promote 
certainty and stability for the child. 
 Johnson v. Calvert, supra at 84, 95 

This Court stressed the importance of the child’s ties, within the Calvert 

family unit over the gestational ties the child had with the surrogate (See, 

fn. 8). At the same time, the Court read Family Code §7613 gender- and 

technology-neutrally to encompass egg- and embryo-donation cases 

(Fn. 10).  

 In Dawn D., this court protected a child’s established relationship 

interests by denying Family Code §7541 standing to a biological father. 
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This Court held that an actual relationship with the child (taking child into 

his home and holding child out as his own per Family Code §7611(d)) is 

required for standing, efforts did not suffice. 

 The child’s need for permanence, continuity and stability also shaped 

the decision in Sharon S., a landmark same-sex-parent adoption case. This 

Court identified family formation law public policies of providing a clear 

legal framework for resolving any disputes that may arise over custody and 

visitation; preventing uncertainty, conflict, and protracted litigation in this 

area and giving children the security and advantages of two parents, 

including two parents of the same gender. This Court found those policies 

are best served by looking at intent to share parenthood.  
 
Unmarried couples who have brought a child into the world 
with the expectation that they will raise it together, and who 
have jointly petitioned for adoption, should be on notice that if 
they separate the same rules concerning custody and visitation 
as apply to all other parents will apply to them. 
 (Id. at p. 438) 

 Justice Werdeger’s majority opinion (at p. 426) and Justice Baxter’s 

concurring and dissenting opinion (at p. 544), stress that family-formation 

“statutes are to be liberally construed with a view to effect their objects and 

to promote justice. Such a construction should be given as will sustain, 

rather than defeat, the object they have in view,” citing Department of Social 

Welfare v. Superior Court (1969) 1 Cal.3d 1. Justice Baxter goes on to observe 

that children’s interests are protected by “formalizing in law a relationship 

that already exists in fact between the child and the prospective parent.” 

 Last term this Court again held that functioning family relationships 

may outweigh genetic ties to protect children’s interests over the rights 

claims of genetic parents. In Jesusa V., both the child’s biological father and 
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her mother’s husband qualified as presumptive fathers under Family Code 

§7611. This Court held that evidence of biological parentage does not 

automatically rebut the presumptions of fatherhood based on marriage or 

assuming parental responsibilities. 

 The principles derived from these cases recognize functioning family 

relationships, and make children’s needs a court’s first priority. Use of this 

interpretive approach to applying California parentage law supports the 

validity of the stipulated judgment entered by the Superior Court prior to 

Lauren’s birth. 

 Garrison (at p. 895) concludes, “Contemporary parentage law offers 

two general themes to guide policymaking in the area of technological 

conception: children’s interests come first and two-parent care is generally 

preferable to that of one parent alone.”  

 Recognition of Lisa’s parenthood does not deprive Lauren of her 

biological mother, any more than it would if Lisa was Kristine’s husband. 

Kristine and Lisa are not competitors for the single role of mother. Same-

sex couples create two-parent families. 

 Recognition and protection of Lauren’s two-parent family best serves 

all six of the public policies this Court has identified for family formation 

cases. Application of these policies gives clear answers to this Court’s five 

questions. Using those public policies to apply existing law requires this 

Court to hold: 

1. The judgment is valid. Parentage judgments should only be voided 

when essential to protect the child’s interests; 

2. If the judgment was invalid, the Superior Court would have subject 

matter jurisdiction over Lauren’s parentage and the power to 



 - 12 -

recognize that, by operation of law, Lisa is one of Lauren’s two legal 

parents. 

3. Gender-neutral application of parentage law is required. The only 

distinction between the genders is the mechanics of biological 

parenthood. Since biological parenthood does not create superior 

rights, only a gender-neutral reading of the law is consistent with 

Family Code §7610, and the equal-protection guarantees of the 

United States and California constitutions. There is no rational basis 

for approaching determination of motherhood differently than 

determination of fatherhood. 

4. Procreative conduct, including a couple’s decision to use ART, is 

treated in law as having the same consequences as sexual repro-

duction. Donors of genetic material are not parents. 

5. Family Code §297.5 removes any doubt about whether the Legis-

lature intends that children may have two parents of the same 

gender. The statute has no other direct application to Lauren’s 

parenthood because Kristine and Lisa formed their domestic 

partnership after Lauren’s birth, Kristine severed it before the new 

legislation, and retroactive application of the statute is uncertain. 

Moreover, the statute contains an “opt-out” provision, and one can 

reasonably infer from Kristine’s severance of the domestic partner-

ship and her legal efforts to attain single-parent status, that she would 

exercise that provision. 
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C. KRISTINE’S ARGUMENTS ARE FATALLY FLAWED 
 

 Kristine’s arguments have three fatal flaws – the conflation of 

adoption and parentage law, the contention that biological parenthood 

conveys superior rights and status, and the notion that California parentage 

statutes and case law should apply differently in dependency court. 

 First, Kristine conflates parentage actions and adoptions. Buzzanca 

supra, distinguishes the two family-formation law paradigms. Adoptions 

transfer parental status from one individual to another. Parentage 

judgments formally recognize parent-child relationships that exist by 

operation of law. Lauren’s judgment does not transfer parenthood from 

Kristine to Lisa, it confirms that each is a parent.  

 Kristine’s speculations (Petitioner’s Brief 9) about why she and Lisa 

did not pursue a second-parent adoption are disingenuous. Parents do 

not adopt their own children. Lisa was already Lauren’s parent, and had 

formalized that status through the judgment. They relied upon the validity 

of the judgment. 

 Neither paradigm for legal recognition of Lisa’s parenthood would 

entail Kristine “giving up” Lauren. Kristine’s observation that “she was 

adamant that she would never give up her daughter for adoption” seems 

histrionic. Second-parent adoption does not entail giving up parenthood, it 

entails adding a co-parent who will have the same rights and responsibilities.  

 Unmarried couples, same-sex or otherwise, who use assisted 

reproduction do not present any greater need for state scrutiny as a pre-

condition of parenthood than do married couples who use assisted repro-

duction or have their children the old-fashioned way. No greater state 
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interest would have been served in evaluating Lisa as a potential parent, 

than in evaluating Kristine.  

 Second-parent adoption would have been a second-best alternative 

for Lauren, leaving her without a parent able to act on her behalf in the 

event of Kristine’s incapacity after childbirth. Until the adoption became 

final, Lisa would have had no legal relationship to Lauren. Adoption is often 

costly, time-consuming, and intrusive into family privacy. Second-parent 

adoption, like stepparent adoption, makes sense when one partner brings 

a pre-existing child into a relationship. It should not be the only means by 

which same-sex couples who do not form a domestic partnership, may 

form families. A stipulated judgment is relatively inexpensive and speedily 

obtained. The state may not interpose unnecessary barriers to legal parent-

hood for unmarried couples who use ART. 

 Second, California law does not prefer biological parents over intended, 

functional or marital parents. Embedded in Kristine’s claim that biological 

parenthood should be the ultimate test of legal parenthood is the contention 

that a child (other than by adoption or under the expansion of domestic 

partnership law) cannot have two mothers. This Court has avoided what 

Harvard Law School Professor Elizabeth Bartholet calls the “biologic bias,”  
 
 We now place an extremely high value on the right to 
procreate and the related right to hold on onto our biologic 
product. We place no real value on the aspect of parenting 
that has to do solely with relationship. There is an essentially 
absolute right to produce a child a child, but there is no right 
to enter into a parenting relationship with a child who is not 
linked by blood – no right to adopt. Foster parents, step-
parents, and others who develop nurturing relationships with 
children are deemed to have no right to maintain such relation-
ships. [Fn. omitted] They and the children who may have come 
to depend on them are subject to the whim of the blood-linked 
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parent. Such parents, in contrast, have enormous proprietary 
power over their children. Even in situations of serious abuse 
and neglect, the government is reluctant to interfere with 
parental rights. Children have essentially no rights and no 
entitlements, although the system is supposed to operate in 
their best interests. Everyone knows that their best interests 
require nurturing homes and parenting relationships, but it is 
painfully obvious that children have no enforceable rights to 
these things.  
 We could flip this rights picture, upend this hierarchical 
ranking of values. We could place the highest value on children 
and their interests in growing up in a nurturing relationship. We 
could place a higher value on nurturing than on procreation, 
and we might choose to do so in part because it seems to 
serve children’s interests in being parented. A less radical step 
would be to accord at least more significant value than we now 
do to the nurturing aspect of parenting. 

Elizabeth Bartholet, Family Bonds: Adoption, Infertility and the 
New World of Child Production, Beacon Press (1993, 
1999) 76-77 

 Third, in order to avoid application of this Court’s holding in Jesusa V. 

to Lauren’s parentage Kristine resorts to her third erroneous claim – that 

California’s parentage law must be applied differently in dependency courts. 

Kristine cites no authority for this insupportable proposition.  

 Kristine’s assertion that California’s appellate courts have not 

preferred non-biological parents to biological parents outside dependency 

court is wrong (see, for example, Steven W. v. Matthew S. (1995) 33 Cal.App.4th 

1108; Dawn D. v. Superior Court, supra; and Marriage of Pedregon (2003) 107 

Cal.App.4th 1284). A child’s parentage cannot possibly turn on the accident 

of which type of action was first filed, or first tried.  

 Appellate courts regularly rely upon non-dependency parentage 

precedents in dependency cases and vice versa. In Nicholas H. supra, for 

example, this Court turned to the principles of numerous non-dependency 

cases, including Steven W. v. Matthew S. supra; Susan H. v. Jack S. (1994) 30 



 - 16 -

Cal.App.4th 1435; Michelle W. v. Ronald W. (1985) 39 Cal.3d 354; Adoption of 

Kelsey S.(1992) 1 Cal.4th 816; and Estate of Cornelious (1984) 35 Cal.3d 461.  

 Nor there any reason for dependency courts to employ a different 

legal standard for interpreting parentage law than other courts. Dependency 

courts can place children with non-parents, and even terminate parental 

rights where parental care is detrimental. They do not need to parentage 

determinations to ensure safety. 

 A court’s parentage decision is “determinative for all purposes” 

except in criminal prosecutions for failure to provide child support under 

Family Code §7636. Welfare and Institutions Code §316.2 requires a 

dependency court to adjudicate the issue of parentage. California Rules of 

Court Rule 1413 implements that provision, and requires a dependency 

court to apply the existing body of parentage law, including Cal-UPA.  

 A two-tier scheme would not protect family permanence and stability. 

All courts must apply the same law. Since the parentage statutes in the 

1872 “Field Code,” courts have uniformly applied parentage law in every 

context in which the issue of legal parentage arises.  

 Statutes intended for application only to juvenile court proceedings 

are found in Division 2, Chapter 2 of the Welfare and Institutions Code. 

California’s parentage law, including but not limited to Cal-UPA applies to 

all proceedings in California in which parentage is an issue. Dependency 

courts are charged with adjudicating parentage by applying California 

parentage law, including but not limited to the Cal-UPA. There is no reason 

to apply California’s parentage statutes differently based solely on whether 

the issue of a child’s legal parentage is being determined in a family court, 

a dependency court or some other legal setting. Once parentage has been 

adjudicated, that determination is binding on other civil courts. 
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D. ART-CONCEIVED CHILDREN OF UNMARRIED COUPLES NEED  
PERMANENT, STABLE LEGAL PARENT-CHILD RELATIONSHIPS  

 

 Lauren has always had two parents, despite Kristine’s post-separation 

campaign for single-parenthood. Many thousands of children of assisted 

reproduction like Lauren are born to opposite-sex and same sex unmarried 

couples each year, as well as to single parents.5 

5   Lauren’s family is not unusual.  
 The last two decades have witnessed the fast fading of 
the traditional  family as the number of American families 
comprised of a married couple living with their children has 
decreased significantly. [Fn. omitted] There are an estimated 
22 million lesbian and gay Americans. [Fn. omitted]  
 Approximately one fourth of openly gay men are fathers, 
while about one third of openly lesbian women are mothers. 
[Fn. omitted]  A study by the American Bar Association (“ABA”) 
conducted in 1988 found that between 8 and 10 million 
children are raised in 3 million gay and lesbian homes. 
[Fn. omitted] Presumably some of these babies have been born 
to homosexual parents as the result of artificial insemination. 
[Fn. omitted]    
 The above demographic changes render those families 
which do not fit within the traditional legal definition of the 
family without legal protection. [Fn. omitted]  Courts have been 
unwilling to recognize gay and lesbian headed households as 
families, thereby denying them of the protection available to 
households headed by heterosexual couples. [Fn. omitted]  
For same-sex couples who choose to have a child using arti-
ficial insemination, a narrow definition of family that refuses to 
recognize them as family and the non-biological partner as a 
parent will give no protection to the relationship between the 
non-biological partner and the child. [Fn. omitted] 

Tsippi Wray, Lesbian Relationships And Parenthood: Models For 
Legal Recognition Of Nontraditional Families 21 Hamline 
L. Rev. 127, 130 (1997) 
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 The technology of assisted reproduction can be a distraction in the 

law, diverting us from what matters in the lives of children and their 

families.  

 
 What the developing law makes clear is that, while 
technology may powerfully affect the process of becoming a 
parent, it has not strongly affected the reality of being a parent. 
Nor has reproductive technology significantly altered courts’ 
assessment of what is relevant to the determination of parental 
rights and responsibilities. Indeed, while commentators con-
tinue to urge that the new technologies “are creating new kinds 
of family and social relationships...,” [Fn. omitted] the evidence 
instead suggests that technology itself has played no substan-
tial role in expanding the range of family forms. Families have 
indeed changed over the past half-century, but the changes are 
social, not technological. 

Marsha Garrison, The Technological Family: What’s New and 
What’s Not, 33 Fam. L.Q. 691 (1999) 

 Children’s interests are not served by making donors of genetic 

material legal parents, and making intended parents strangers. People v. 

Sorensen (1968) 68 Cal.2d 280. Jhordan C. v. Mary K. supra, was wrongly 

decided and was superseded by Johnson v. Calvert. In concluding that the 

Legislature intended Family Code §7613 to be the exclusive law governing 

parentage of children of assisted reproduction, the First District ignored 

the Comment to §5 of the Uniform Act. Family Code §7613 and UPA §5 

governing medical insemination were not intended to cover all ART 

children, as the Comment to §5 explains, 
  
This Act does not deal with many complex and serious legal 
problems raised by the practice of artificial insemination. It 
was though useful, however, to single out and cover in this 
Act at least one fact situation that occurs frequently. Further 
consideration of other legal aspects of artificial insemination 
has been urged on the National Conference of Commissioners 
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on Uniform State Laws and is recommended to state 
legislators.  

 Family Code §7613 was not enacted, as the Buzzanca court suggested, 

to “codify” Sorensen. The Legislature took no action resulting from publica-

tion of Sorensen. Almost five years later, the legislature enacted Cal-UPA in 

response to promulgation by The Conference of Commissioners on Uniform 

State Laws of the UPA. This Court’s independent holding in Sorensen, 

remains a separate legal basis for recognizing parentage in fact patterns 

falling outside §7613. Buzzanca expanded §7613 by parity of reasoning to 

encompass the full meaning of Sorensen, rather than confining its application 

to medical insemination of a wife with the husband’s consent. 

  Parentage should not turn on parental decisions to use non-medical 

insemination. The limitation has a discriminatory impact on lesbian 

families.7 Many lesbian couples experience medical intervention as intruding 

7 See Catherine DeLair, Ethical, Moral, Economic and Legal Barriers to Assisted 
Reproductive Technologies Employed by Gay Men and Lesbian Women 4 DePaul J. 
Health Care L. 147, 149 (2000); Carmel B. Sella, When a Mother Is a Legal 
Stranger to Her Child: The Law’s Challenge to the Lesbian Nonbiological Mother  1 
UCLA Women’s L.J. 135 (1991); Kritchevsky, The Unmarried Woman’s Right to 
Artificial Insemination: A Call for an Expanded Definition of Family, 4 Harv. Women’s 
L.J. 1 (1981); Emily Doskow, The Second Parent Trap: Parenting for Same-Sex 
Couples in a Brave New World, 20 J. Juv. L. 1 (1999); Marcus C. Tye, Lesbian, Gay, 
Bisexual and Transgender Parents: Special Considerations for the Custody and Adoption 
Evaluator, 41 Family Court Review 92 (2003); E. Donald Shapiro and Lisa 
Schultz, Single Sex Families: The Impact of Birth Innovations Upon Traditional 
Family Notions, 24 J. Fam. L. 271, 278 (1986). See also Amy Agigian, Baby Steps: 
How Lesbian Alternative Insemination Is Changing the World, Wesleyan University 
Press (2004). 
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into what they experience as a private moment. One partner often 

inseminates the other. Judith Stacey (“Gay and Lesbian Families: Queer Like 

Us,” in All Our Families: New Policies for a New Century 117, 120-21 (Mary Ann 

Mason, Arlene Skolnick & Stephen D. Sugarman eds., 1998)) observes that 

many lesbian AID users rely on donors located through personal networks 

because of exclusionary policies of physicians and sperm banks or because 

of the desire to “solicit sperm from a ...male relative of one woman to 

impregnate her partner ...to buttress their tenuous legal, symbolic, and 

social claims for shared parental status ...” Lesbians and gays often 

experience discrimination when they seek medical insemination. Medical 

insemination is costly, and multiple attempts may be required before a 

successful pregnancy. Many physicians condition insemination on execution 

of consent forms that do not accurately reflect the intent of lesbian couples.  

 No matter how strongly the drafters may have wished to encourage 

medical insemination, children’s rights to their parents should not depend 

on that factor, just as the rights of children of surrogacy should not depend 

on whether surrogacy is a preferred methodology. After conception, the 

child’s welfare overrides other policies, including those preferring medical 

to self-insemination. Parity of reasoning extends statute and precedent to 

serve children’s interests in families like Lauren’s. 

 Children of assisted reproduction, regardless of parental marital 

status, parental domestic partnership status, method of conception, or 

parental gender need legal recognition of their parents. That need is best 

met by expanding the intended parent doctrine, applying principles of 

equitable estoppel, requiring gender-neutral application of presumed-father 

statutes and recognizing stipulated judgments of parentage consistent with 

those doctrines. 
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 II. IS THE JUDGMENT ESTABLISHING PARENTAL RIGHTS ISSUED SEPTEMBER 8, 

2000 INVALID? IS THE JUDGMENT INVALID BECAUSE IT WAS BASED UPON A 

STIPULATION? IF SO, IS SUCH STIPULATED JUDGMENT VOID OR VOIDABLE?  

 

A. REVIEW STANDARD AND NON-APPEALABLE ISSUES 
 

 Only a judgment resulting in a miscarriage of justice is voidable. (Cal. 

Const., art. VI, § 13.) A judgment confirming that the child’s intended and 

statutorily-presumed parents are her actual parents is not a miscarriage of 

justice. 

 The abuse-of-discretion standard governs review of orders refusing to 

vacate judgments. Appellate reversal requires a clear showing of abuse of 

discretion, resulting in injury amounting to a manifest miscarriage of justice. 

The test for abuse of discretion is whether the trial court exceeded the 

bounds of reason. When two or more inferences can reasonably be 

deduced from the facts, the reviewing court has no authority to substitute 

its decision for that of the trial court. The complaining party must establish 

abuse of discretion, and the showing on appeal is insufficient if it presents a 

state of facts that simply affords an opportunity for a difference of opinion. 

Marriage of King (2000) 80 Cal.App.4th 92. 

 Kristine’s motion to vacate was predicated upon a single theory – 

that the pre-birth judgment was premature. Kristine conceded that the 

Court would have had the power to enter the identical judgment following 

Lauren’s birth. Kristine abandoned that theory in the Court of Appeal, and 

advanced an entirely new rationale. Now she revives the pre-birth issue, 

among a series of new issues. 

As a general rule, theories not raised in the trial court cannot 
be asserted for the first time on appeal; appealing parties must 
adhere to the theory (or theories) on which their cases were 
tried. This rule is based on fairness – it would be unfair, both 
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to the trial court and the opposing litigants, to permit a change 
of theory on appeal; and it also reflects principles of estoppel 
and waiver [¶8:244ff] [Citations omitted]  

Eisenberg, Horvitz and Weiner, Cal. Prac. Guide: Civil 
Appeals & Writs (The Rutter Group 2002) ¶8:229 

 A party whose motion to set aside a judgment failed on one ground, 

cannot pursue a different basis on appeal. Id. at ¶8:236.1. Issues or theories 

not properly raised or presented in the trial court may not be asserted on 

appeal and will not be considered by an appellate tribunal. Marriage of King, 

supra. 
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B.  THE JUDGMENT RECOGNIZING KRISTINE AND LISA AS  
LAUREN’S LEGAL PARENTS IS VALID. 

 

 The family court properly refused to vacate the judgment. All of the 

elements of a valid parentage judgment are present in the judgment. 

1. California is Lauren’s home state under its version of the Uniform 

Child Custody Jurisdiction and Enforcement Act (Cal-UCCEA).  

2. The Superior Court had jurisdiction over the subject matter of 

Lauren’s parentage.  

3. Each mother had standing to bring an action to determine 

Kristine’s parentage and Lisa’s parentage or non-parentage per Family Code 

§§7635, 7650, and under a gender-neutral reading of §7630.  

4. Family Code §7633 authorizes pre-birth parentage actions. 

California’s legislature declined to adopt the UPA provision barring pre-birth 

judgments. Pre-birth parentage judgments have long been accepted without 

question in California.  

5. Parentage judgments may be based upon stipulations where they 

do not jeopardize the child’s rights and interests. 

6. Courts may rely on factual stipulations in entering parentage 

judgments. 

7. The stipulation and judgment contained facts establishing that that 

Lisa is Lauren’s mother by operation of law.8  

8   The verified complaint and the stipulation set forth facts sufficient to 
support a judgment under the intended parent doctrine. Kristine and Lisa’s 
joint parentage complaint alleged that Lauren (“UNBORN CHILD [R-H]) was 
conceived by artificial insemination with the shared intention that both 
Kristine and Lisa would be her legal parents. [OppExh.1-4] The Stipulation 
for Entry of Judgment included virtually identical factual stipulations, and 
identifying Kristine and Lisa as the intended parents of a child conceived 
through artificial insemination. Due to clerical error, the stipulation referred 
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8. The court properly exercised its supervisory function to protect 

Lauren through review of stipulation (including the factual representations) 

and meeting with the parties and counsel in chambers before signing the 

proposed judgment. [Opp.Ex. 56] 

9. The judgment protects Lauren’s interests in stability, continuity, 

economic support, and the protection of two parents. 

10. Kristine is estopped from challenging the judgment she obtained, 

and from denying the legal parent-child relationship. 

 Pre-birth parentage determination allows the parents and child to 

form stable, secure and lasting attachments. Pre-birth parentage 

determination gives newborns health insurance benefits. Early parentage 

determination encourages donation of genetic-material and gestational 

surrogates by shielding them from parental responsibilities. It protects the 

intended family from the intrusions of other claimants. No public policy is 

served by delaying entry of a parentage judgment until after birth.  

 Subject matter jurisdiction attaches at the commencement of an 

action, not the entry of judgment. Where the Court lacks subject matter 

jurisdiction, the action must be dismissed. Subject matter jurisdiction must 

be challenged by demurrer or answer per CCP §430.10. As the plaintiff who 

asserted subject matter jurisdiction, Kristine cannot object on that ground. 

 Pre-birth parentage actions antedate Cal-UPA. An action could be 

maintained by an expectant mother or guardian to establish parentage in 

to a surrogate birth mother, rather than identifying Kristine as the 
gestational mother. [OppExh. 9-11].  
 Those facts would also support a parentage judgment under Family 
Code §7611(d) – Lisa’s course of conduct in publicly holding herself out as 
the parent of the unborn child, and assuming full legal responsibility for her 
should be treated as a constructive taking the child into her home and 
holding it out as her own. 
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view of the provision that for purposes of prosecution for failure to provide, 

“such child shall be deemed an existing person.” Former Civ. Code, §196a; Civ. 

Code, §29; former Pen. Code, §270; Briggs v. Stroud (1942) 52 Cal.App.2d 308, 

Kyne v. Kyne (1940) 38 Cal.App.2d 122,126-128). 

 Civil Code §29 remains on the books as Civil Code §43.1. When 

California enacted the Uniform Parentage Act, it made no change in the law 

creating subject matter jurisdiction over the parentage of unborn children. 

Family Code §7630(a)(1) (Uniform Act §6) provides an action “may be 

brought “at any time.” By contrast, an action “for the purpose of declaring 

the nonexistence of the relationship” must be brought within a reasonable 

time after learning the relevant facts, suggesting a public policy to protect 

established relationships and deter belated challenges. 

 Family Code §7633 derived from former Civil Code §231 (added by 

Stats.1921, c. 136, §1, amended by Stats.1963, c. 1413, §1.), recognizing pre-

birth subject matter jurisdiction. “An action under this chapter [Cal-UPA] 

may be brought before the birth of the child.” Judicial Council Form FL-300 

includes box (2b) for cases where the action is brought concerning “a child 

who is not yet born.” The Legislature rejected UPA §6(e)’s required pre-birth 

stay in favor of the existing pre-birth jurisdiction law. See Fuss v. Superior 

Court (1991) 228 C.A.3d 556 (pre-birth parentage action brought under 

former Civil Code §7006(c)(f)9). 

 Family Code §7636 provides, “The judgment or order of the court 

determining the existence or nonexistence of the parent and child 

relationship is determinative for all purposes except for actions brought 

pursuant to Section 270 of the Penal Code.” Family Code 7637 refers to 

9 Now Family Code §7630. 
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judgments requiring a parent to pay for reasonable expenses of pregnancy 

and confinement, and does not require that the Court wait until after the 

birth of the child to include such an order in the judgment.  

 Family Code §7613 determines parentage based on conception, not 

birth. Sufficient facts exist after conception and before birth to support 

entry of a judgment under that statute and under the intended parent 

doctrine.  
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C. PARENTAGE JUDGMENTS THAT PROTECT THE CHILD’S INTERESTS. 
ARE NOT VOID OR VOIDABLE 

 
… [F]undamental fairness requires that we preserve the finality 
of stipulated paternity judgments … 

Robert J. v. Leslie M. (1997) 51 Cal.App.4th 1642, 1649  

 The state has a compelling interest in the finality of parentage 

determinations. Courts may only vacate judgments that prejudice the child’s 

interests (unless the issuing Court lacked jurisdiction over parentage itself). 

Kristine does not suggest that any interest of Lauren’s would be served by 

voiding the judgment. Instead, Kristine asserts her own interest in single-

parenthood. Parents, like courts, should put children’s needs first. Kristine 

subordinates Lauren’s needs and interests to her own. 
 
In this case, as in any other child custody or paternity matter, 
the “ends of justice” are served when we fulfill our obligation to 
protect the best interests of the child. (Guardianship of Claralyn S. 
(1983) 148 Cal.App.3d 81, 85-86.) Reversal would deprive Ryan 
of financial support and sever his legal tie to the paternal 
grandparents who have been the primary caregivers. [Citation 
omitted] As a further consequence, reversal would undermine 
the finality of every stipulated paternity judgment obtained 
under the Welfare and Institutions Code, and the financial 
security of all similarly situated children. 

Id. at p. 1648 

 The Court had subject matter jurisdiction over Lauren’s parentage. If 

the Court had found Lisa not to be a parent, there would be no argument 

that such a ruling was in excess of its subject matter jurisdiction. The ruling 

would have been appealable by Lisa as an error of law. Lisa could not have 

waited two years, brought a motion to vacate a judgment of non-parentage 

to avoid a support obligation, and then appeal from denial of that motion. 

If the finding of Lisa’s parentage was error, it would have rendered the 

judgment voidable but not void. 
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  “Generally the determination of parentage is within the broad 

jurisdiction of the superior court and is provided for in Civil Code section 

231.” In re Lisa R. (1975) 13 Cal.3d 636, 643. Code of Civil Procedure §410.10 

authorizes jurisdiction “on any basis not inconsistent with the Constitution 

of this state or of the United States.” There can be no question that the 

Superior Court of California had, and has, fundamental subject matter 

jurisdiction over the issue of Lauren’s parentage under both statute and 

common law. There are no grounds for finding that the judgment is void. 

 This Court recently recognized the crucial role that settlement plays 

in California’s family courts, noting that “private resolutions are preferred.” 

Montenegro v. Diaz (2001) 26 Cal.4th 249, 255. In practice, contested 

parentage trials produce only a small percentage of the parentage 

judgments entered.  

 Parents using ART, especially same-sex couples and parents using 

surrogacy, routinely establish parentage by stipulation. Filing a parentage 

action and getting a judgment entered is the only means by which 

unmarried parents (and married parents in some factual situations) can 

ensure legal recognition of parenthood. 

 Court scrutiny is not an essential to formalize parenthood. 

Declaration of Paternity per Family Code §7570 et seq. has become an 

important part of California’s statutory scheme because it facilitates child- 

support collection without the need for parentage litigation. Hospitals are 

actually paid for each Declaration they collect. Courts exercise no scrutiny 

over the factual claims, or whether recognition of the individual named as 

father is in the child’s interests. The resulting parentage determination is 

voidable, but not void, for a two-year period. 
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 Stipulated judgments are everyday operating procedure in child-

support court, where establishing parentage precedes collection of child 

support. Parents in dissolution actions rarely contest parentage and the 

Court accepts representations in pleadings that the minor children are 

children of the marriage. No evidence, other than the children’s birthdates, 

is provided, and no inquiry into either the legal or biological basis for 

parenthood occurs. Such stipulated judgments survive collateral attack. 

Garcia v. Garcia (1957) 148 Cal.App.2d 147; Marriage of Guardino (1979) 95 

Cal.App.3d 77; Marriage of Hinman (1992) 6 Cal.App.4th 711, 715-718. 

 Hinman explicitly rejects Kristine’s argument. The appellate court held 

that the trial court had jurisdiction in the fundamental sense to determine 

whether the children were children of the marriage, where the mother’s 

petition so-characterized the children of her prior relationship and the 

stipulated judgment gave the husband custody rights. Hinman held, citing 

Peery v. Superior Court (1985) 174 Cal.App.3d 1085, that subject matter 

jurisdiction would have continued even if the Court ultimately found that 

there were no children of the marriage. Hinman observes that an order that 

exceeds statutory authority does not constitute lack of subject matter 

jurisdiction in the fundamental sense, and is not vulnerable to collateral 

attack. See also Adoption of Bonner (1968) 260 Cal.App.2d 17. The Court held 

that mother was estopped from collaterally attacking a judgment she had 

participated in obtaining. 

 Hinman distinguished Marriage of Goodarzirad (1986) 185 Cal.App.3d 

1020, which voided a judgment of nonparentage because it was contrary to 

public policy (failure to protect the children’s interests, including support 

and inheritance rights), not because the issuing court lacked fundamental 

subject matter jurisdiction over parentage, custody and support. By con-
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trast, the judgment confirming Lisa and Lauren’s parent-child relationship is 

supported by public policy. Hinman also distinguished Marriage of Ben-Yehoshua 

(1979) 91 Cal.App.3d 259, in which a judgment was voided because Israel, 

not California, had jurisdiction over the children and their parentage. No 

jurisdiction other than California had jurisdiction over Lauren’s parentage. 

 The Court had the power to hear the action between the parties for 

determination of Lauren’s parentage or nonparentage. Even if the trial 

court’s judgment was based on error, it is not subject to collateral attack. 

Actions of a court with jurisdiction over the parties and subject matter that 

exceed statutory power are sometimes termed in “excess of jurisdiction.” 

Conservatorship of O’Connor (1996) 48 Cal.App.4th 1076, 1087-88. An act in 

excess of jurisdiction is not an act in excess of fundamental subject matter 

jurisdiction. Such acts are “not void, but only voidable.” Challenges are barred 

by “the principles of estoppel, disfavor of collateral attack or res judicata.” Id.  

 Collateral attacks on acts in excess of jurisdiction are generally 

barred because the aggrieved party has adequate methods of direct attack 

on such judgments and failing to pursue those normal remedies is often 

seen as negligent. Law Offices of Stanley J. Bell v. Shine, Browne & Diamond (1995) 

36 Cal.App.4th 1011, 1024 (quoting what is now 2 Witkin, Cal. Proc., Jurisdic-

tion, §323). Collateral attack is only allowed when “exceptional circumstances” 

prevent a party from using an earlier and more appropriate attack. Id.   

 In Adoption of Matthew B. (1991) 232 Cal.App.3d 1239, a surrogate 

mother attempted to vacate a stipulated judgment establishing paternity 

(and awarding the father custody), and her consent to a stepparent 

adoption by the intended mother (the father’s wife). The father and his 

wife brought the baby into their home at birth. The Court refused to vacate 
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both the adoption consent, and the stipulated judgment that it found served 

the child’s best interests. 

  Writing for the Court (at p. 1257), Justice Chin observed that the 

state’s paramount interest in Matthew’s welfare overrides its interest in 

‘deterring illegal conduct.’ Protection of the child’s welfare required liberal 

construction of consent statutes to protect the child’s established relation-

ships with the father and his wife. Justice Chin noted that while trial courts 

are not required to adopt stipulations governing parentage and custody, a 

court’s decision as to whether to accept them is governed by the best-

interests standard. 

 The Court noted that the surrogate assumed the risk of illegality 

when she entered into the contract (at p. 124). Kristine’s contention that it 

was illegal to recognize two same-sex intended parents as legal parents 

directly parallels the surrogate’s meritless claim.  

 In Matthew B., the surrogate also argued that the stipulated judgment 

was void because the father did not have standing as a presumed father 

under Cal-UPA. The Court held that stipulated judgments are only appeal-

able for lack of subject matter jurisdiction and the trial court clearly had 

subject matter jurisdiction under Cal-UPA to determine paternity or non-

paternity, based upon the stipulated facts. Mistaken identification of the 

father was not lack of jurisdiction affecting the judgment’s finality. Id. at 

pp. 1268-1269. 

 The Court of Appeal further held that the surrogate’s conduct 

estopped her from challenging the stipulated parentage judgment, for 

the same reasons that this Court should find Kristine is estopped, 
 
 … Nancy’s execution of the stipulation estops her from 
urging this point on appeal. [Fn. omitted] Where a court has 
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subject matter jurisdiction, a party’s request for or consent to 
action beyond the court’s statutory power may estop the party 
from complaining that the court’s action exceeds its jurisdic-
tion. (In re Griffin, supra, 67 Cal.2d at p. 347.) Whether estoppel 
applies “depends on the importance of the irregularity not only 
to the parties but to the functioning of the courts and in some 
instances on other considerations of public policy.” (Id., at 
p. 348.) Given Nancy’s stipulation to a judgment establishing 
Timothy’s paternity and her designation of Timothy as Matthew’s 
natural father in numerous documents, including the birth cer-
tificate and the petition to withdraw consent, to entertain her 
attack on the paternity judgment would impermissibly permit 
her “ ‘... to trifle with the courts.’ [Citation.]” (Ibid.) It would also 
contravene the public policy favoring the finality of paternity 
judgments, as expressed in section 7010, subdivision (a), the 
policy in favor of speedy determinations of paternity, and the 
policy that “abhors bastardy proceedings ....” [Fn. omitted] 
(De Weese v. Unick (1980) 102 Cal.App.3d 100, 106-107 
[162 Cal.Rptr. 259].) 

Id. at p. 1269 

 Allowing Kristine to attack the parentage judgment years after 

Lauren’s birth, when her psychological relationships have been cemented, 

would impermissibly permit her to trifle with the courts and subvert the 

public policies underlying parentage law. Here, unlike Matthew’s case, 

enforcement of the judgment doesn’t exclude a putative parent from 

Lauren’s family.  

 In two key footnotes, Justice Chin rejected the arguments Kristine 

raises here. Footnote 20 explains, “The rule that waiver, consent, or 

estoppel cannot confer jurisdiction applies only to a trial court’s lack of 

subject matter jurisdiction, not to acts in excess of that jurisdiction.” 

At footnote 21, the Court applied the doctrine that parentage judgments 

should only be voided when they do not serve public policy and the child’s 

best interests, citing Marriage of Goodarzirad supra, as an example. 
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 Stipulated-judgment paternity cases involving two famous comedians, 

Charlie Chaplin and Flip Wilson, are consistent with the holdings in Matthew 

B. and Hinman. 

 In Berry v. Chaplin (1946) 74 Cal.App.2d 652, the Second District 

voided a pre-birth stipulated judgment to protect the unborn child’s 

interests. The unborn child’s guardian ad litem and Charlie Chaplin, the 

putative father, had agreed to a judgment establishing Chaplin’s paternity 

unless it was ruled out by blood tests to be conducted after the child’s 

birth. At the time, blood tests were not conclusive evidence of parentage or 

nonparentage. The Second District vacated the stipulated judgment because 

it failed to protect the expected child’s right to establish that the defendant 

was the father, despite unfavorable blood test evidence. The Court of 

Appeal held that the guardian ad litem, unlike an adult litigant, did not have 

authority to give up her ward’s right to establish parentage under such 

circumstances. 

 In Robinson v. Wilson (1974) 44 Cal.App.3d 92, a mother brought a 

parentage action in which she was named guardian ad litem for her child 

against comedian Clerew “Flip” Wilson. She contended that she and Wilson 

had sexual intercourse. Wilson denied any sexual contact with her. The 

judgment provided for dismissal if the polygrapher’s testimony corrobo-

rated Wilson’s contention. It did. The mother tried to void the stipulated 

judgment, citing Berry v. Chaplin. She argued the judgment waived the child’s 

right to a day in court and deprived the Court of the ability to consider all 

relevant evidence. The opinion distinguished and limited Berry, pointing to 

the fairness of the stipulation, the fact that the court approved the judgment 

after a chamber’s conference, and that the polygrapher had testified and 

been subject to cross-examination. 
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 The stipulation establishing Lauren’s parentage was entered with 

similar assurances that Lauren’s interests were protected. The stipulation 

itself contained detailed, agreed-upon facts. There were, and are, no 

contested facts. The Court met with the parties in chambers and had a full 

opportunity to inquire into the fairness of the stipulation to the expected 

child before accepting it. Kristine does not contend that the stipulated 

judgment fails to protect Lauren’s interests, other than suggesting that 

uncertainty as to its enforceability. By virtue of the judgment, Lauren had 

two devoted parents from the moment of birth, enjoys the right to child 

support from each of them, and enjoyed the benefits of Lisa’s health 

insurance from birth.  

 The judgment of parentage protects Lauren’s interests. The trial court 

correctly denied the motion to vacate. The Court of Appeal erred in con-

cluding that parentage judgments may not be entered by stipulation without 

an evidentiary hearing. By reviewing the factual stipulations presented by 

the parties, and meeting with the parties and counsel in chambers, the 

family court exercised its supervisory function to protect children’s best 

interests at the time the judgment was entered. 

 At the motion to vacate, Kristine admitted that all of Lisa’s factual 

and legal contentions were correct, with the exception of her claim that 

family courts lack jurisdiction to enter judgments of parentage before a 

child’s birth. She may not raise new contentions in the appellate courts, and 

she is estopped from denying either the facts set forth in Lisa’s pleadings, 

or the legal arguments Lisa advanced in opposition to the motion. 
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III. IF THE JUDGMENT ESTABLISHING PARENTAL RIGHTS IS INVALID,  

MAY THE SUPERIOR COURT NEVERTHELESS  

DETERMINE WHETHER LISA R. IS THE PARENT OF THE CHILD?  

 The Court has subject matter jurisdiction over Lisa’s parentage or 

non-parentage. A ruling depriving Kristine of the power to seek recognition 

of Lisa’s parenthood would also bar her from bringing an action to deter-

mine that Lisa is a non-parent. Kristine and Lisa each had standing as to 

bring the action under a gender-neutral reading of Family Code §7630 and 

as “interested persons” under Family Code §7650. California law recognizes 

that a child may have two parents of the same gender. Existence of a 

biological mother who is a legal parent does not preclude recognition of 

another woman as the child’s other parent. California law treats intentional 

procreative conduct as a basis for establishing parentage and treats those 

who assume parental responsibilities as parents (Family Code §7611(d)) 

and uses the equitable estoppel doctrine as a basis for recognizing 

parental status.  
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IV. MAY FAMILY CODE SECTION 7611 BE APPLIED IN A GENDER-NEUTRAL 

FASHION TO DETERMINE WHETHER A PARENT-CHILD RELATIONSHIP  

EXISTS BETWEEN A WOMAN AND A CHILD?  

 The promise of Family Code §7602 and constitutional equal-

protection guarantees require gender-neutral reading of paternity statutes. 

Family Code §7650 is in accord. The Comment to the corresponding UPA 

provision, §21, explains that the gendered language was used merely 

for simplicity, and not because the substantive law of maternity and 

paternity differ, 
 
This Section permits the declaration of the mother and child 
relationship where that is in dispute. Since it is not believed 
that cases of this nature will arise frequently, Sections 4 to 
20 are written principally in terms of the ascertainment of 
paternity. While it is obvious that certain provisions in these 
Sections would not apply in an action to establish the mother 
and child relationship, the Committee decided not to burden 
these-already complex-provisions with references to the ascer-
tainment of maternity. In any given case, a judge facing a 
claim for the determination of the mother and child relation-
ship should have little difficulty deciding which portions of 
Sections 4 to 20 should be applied. 

 By fully assuming parental responsibilities, status and public identity, 

Lisa satisfied the requirements of Family Code §7611(d) before and after 

Lauren’s birth. That section assigns presumptive-parent status to those 

who assume parental responsibilities and establish social parent-child 

relationships. 

 In Johnson, this Court used “parity of reasoning” and Family Code 

§7650 to apply paternity law to a maternity determination. Buzzanca used 

parity of reasoning, and the equitable estoppel doctrine to extend Family 

Code §7613 to surrogacy. In re Karen C., supra; and In re Salvador M. (2003) 



 - 37 -

111 Cal.App.4th 1353, 1357-1358 extended presumed-father statutes to 

maternity cases. 

 Failure to apply the same legal standards to determination of 

maternity and paternity would also violate children’s and putative parents’ 

equal-protection rights under the state and federal constitutions. There can 

be no rational basis, much less compelling state interests, for different 

standards where the purpose is not identification of a biological parent. 

 Parentage actions are not quests to identify the child’s genetic or 

gestational progenitors. Parentage judgments determine who will be treated 

in law as the child’s “natural,” i.e. legal or de jure parent or parents. Pre-

sumed parent status governs who can be a candidate for legal recognition 

as the child’s natural parent, as well as the relative weight of those candi-

dacies. Biological-parent and presumed-parent status each confer standing 

to bring an action concerning legal parenthood. Depending upon the facts 

of a particular case, an adult may have either or both biological- and 

presumed-parent status. Neither guarantees legal-parent status. 

 “Natural”10 replaced “legitimate” when Cal-UPA abolished bastardy 

law. This Court recognizes that the term “natural parent” in Family Code 

§7003 does not refer to biological parenthood. “In our view, the term 

“natural” as used in subdivision (1) of Civil Code section 7003 simply refers 

to a mother who is not an adoptive mother.” Johnson v. Calvert, supra, at Fn. 9, 

A “natural” parent under Cal-UPA11 is one whom the law recognizes as the 

10 Historically, the term “natural” described the parent-child relationship of 
children born out of wedlock. Bryan Garner (Ed.), Black’s Law Dictionary (8th 
Ed. 2004) identifies “natural child” as an archaic usage for illegitimate child. 
 
11 Cal-UPA is based upon the original 1973 UPA. The Conference of 
Commissioners on Uniform State Laws replaced it with a revised UPA in 
2000. That version, not adopted in California, replaces the ambiguous term 
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child’s parent, rather than one whose parental status was created by 

adoption. Natural parents include parents whose parent-child relationship 

exists by operation of law, or by genetic or gestational ties.  

 When this Court stated, in Johnson, that a child may only have one 

natural mother, the Court was not thinking of two-parent gay and lesbian 

families, it was avoiding creation of three-parent families. In Nicholas H. and 

Jesusa V. supra, this Court recognized non-biological parents as “natural” 

parents under Cal-UPA. 

 After Nicholas H. and Jesusa V., gender-neutral application of parentage 

laws cannot be deemed impracticable. Fathers and mothers differ only in 

the mechanics of procreation. Because the presumed-father statutes are not 

evidentiary presumptions for purposes of identifying the most likely biologi-

cal father, there can be no justification for differential treatment based upon 

gender. Courts may not recognize children’s relationships with mothers 

using a different standard than that used for relationships with fathers. 

Courts may not determine the parentage of children of same-sex couples 

using a different standard than that used for opposite-sex couples. For 

example, no child-centered reason justifies not applying the marital-

presumption statutes (Family Code §§7540-7541 and §§7611-7612) to 

mothers. These presumptions have been long-recognized as substantive 

rules of law rather than mere evidentiary presumptions. Kusior v. Silver (1960) 

54 Cal.2d 603.  

“natural parent” with the following provision -- “Parent-child relationship” 
means the legal relationship between a child and a parent of the child. The 
term includes the mother-child relationship and the father-child 
relationship.” 
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 A number of inconsistent and confusing holdings have resulted from 

failure to use a gender-neutral standard. In Marriage of Moschetta (1994) 25 

Cal.App.4th 1218 a traditional surrogate’s genetic and gestational relation-

ship to the child trumped the claims of the father’s wife. If such a traditional 

surrogacy case were to arise post-Jesusa V. and post-Buzzanca, the father’s 

wife should be entitled to standing and parental status under a gender-

neutral reading of the marital presumptions (Family Code §7540 and §7611) 

and as an intended mother.  

 In Robert B. v. Susan B. (2003) 109 Cal.App.4th 1109 an embryo created 

from the genetic material of a married couple was implanted in the uterus 

of a single woman who believed it came from an anonymous donor. The 

birth mother’s assertion that she was entitled to single-parent status failed. 

The father’s wife sought intended-parent status, but failed to assert pre-

sumed-mother status under gender-neutral readings of either Family Code 

§7540 or §7611.12 The Sixth District erroneously held that a biologically 

unrelated woman does not constitute an interested person under Fam. 

Code, §7650 and denied her standing.  

 Clearly that proposition is over-broad. Neither Luanne nor John 

Buzzanca were biologically related to little Jaycee (conceived with donor 

genetic material and born to a gestational surrogate), yet they had standing. 

Mrs. Doe was only gestationally related to the twins in Prato-Morrison v. Doe, 

but surely she should have had standing to seek legal recognition of her 

maternity. The phrase “interested persons” suggests a purposefully broad 

class. Family Code §7541 shows what the Legislature does when it intends 

to restrict standing. 

12 Granting the wife standing would have triggered the §7612 balancing 
process.  
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 Where there are two or more presumed parents13, the tie is broken 

by the relationship which has the strongest social policy support. “If two or 

more presumptions arise under Section 7611 which conflict with each other, 

the presumption which on the facts is founded on the weightier considera-

tions of policy and logic controls.” Family Code §7612(b).  

 This Court (In re Nicholas H. supra at p. 65, citing Steven W. v. Matthew S. 

supra, recently articulated the social policies undergirding California 

parentage law, 
 
 The state has an ‘“interest in preserving and protecting 
the developed parent-child ... relationships which give young 
children social and emotional strength and stability.” “(Susan H. 
v. Jack S. (1994) 30 Cal.App.4th 1435, 1442 [37 Cal.Rptr.2d 120], 
citing Michelle W. v. Ronald W. (1985) 39 Cal.3d 354, 363 [216 
Cal.Rptr. 748, 703 P.2d 88].) The courts have repeatedly held, 
in applying paternity presumptions, that the extant father-child 
relationship is to be preserved at the cost of biological ties. 
(Michelle W. v. Ronald W., supra, at p. 363 [alleged biological 
father’s abstract interest in establishing paternity not as 
weighty as the state’s interest in familial stability and the 
welfare of the child]; Comino v. Kelley (1994) 25 Cal.App.4th 678, 
684 [30 Cal.Rptr.2d 728] [court refused to apply conclusive 
presumption of Evid. Code §621 to deny the child the only 
father she had ever known].) 

Those policies apply equally to mothers and fathers. 

 

13 The “conclusive” presumption (Family Code §7540) antedates the UPA, 
and is founded entirely on social policy grounds. It trumps the rebuttable 
presumptions of Cal-UPA. Arguably, Lisa should also be treated as a 
conclusively-presumed mother under that section, since California barred 
her marriage to Kristine, and left them with the less protective option of a 
domestic partnership. Domestic partnership only became an option on the 
very eve of Lauren’s conception, and created no parentage rights.  



 - 41 -

V. MAY LISA R. BE DETERMINED TO BE A PARENT OF A CHILD UNDER CASES 

SUCH AS PEOPLE V. SORENSEN (1968) 68 CAL.2D 280 AND JOHNSON V. 

CALVERT (1993) 5 CAL.4TH 84 THAT CONSIDER A PERSON’S INTENTION TO 

CAUSE THE BIRTH OF THE CHILD?  

 
The law is not so insensitive as to countenance the breach of 
an obligation in so vital and deep a relation, undertaken, 
partially fulfilled, and suddenly sundered. 

Clevenger v. Clevenger (1961)189 Cal.App.2d 658, 674 

 Lauren is a wanted child, brought into the world through Kristine and 

Lisa’s joint efforts and intentions.  
 
 Planned lesbian and gay families, however, most fully 
realize the early Planned Parenthood goal, “every child a 
wanted child,” and one twelve-year-old son of a lesbian 
recognized: “I think that if you are a child of a gay or lesbian, 
you have a better chance of having a really great parent. If you 
are a lesbian, you have to go through a lot of trouble to get a 
child, so that child is really wanted.” 

Judith Stacey, “Gay and Lesbian Families: Queer Like Us” 
in Mary Ann Mason, Arlene Skolnick, and Steven 
D. Sugarman (Eds.), All Our Families: New Policies for 
a New Century, Oxford University Press (1998) 136 

By contrast, sexual reproduction frequently produces unwanted children, 
 
 Concerning biological imperatives, we should also 
consider what their objects are, and how the object of a drive is 
to be identified. At the very least, we should recognize that the 
connection between sexual intercourse and having children is 
something that has to be discovered by cultures and learned 
by each individual. An impulse to engage in sexual intercourse 
is not thereby a drive to have children. 

Kenneth D. Alpern, “Genetic Puzzles and Stork Stories: 
On the Meaning and Significance of Having 
Children in Kenneth D. Alpern (Ed.), The Ethics of 
Reproductive Technology, Oxford University Press 
(1992) 150 
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 Recognition of intended parents in cases of collaborative repro-

duction enables families to formalize their relationships and prepare to 

welcome a child into their family, free of anxieties about whether their 

parentage will be challenged. Infants and their families can form secure, 

reliable, loving and unconditional attachments from the moment of birth, if 

not before. The doctrine protects children from the risk of being removed 

from the only parents they have ever known, and from conditional 

placements during litigation.  

 California law has long recognized that intended parents, rather than 

donors, are children’s legal parents. 
 
Under the facts of this case, the term “father” as used in 
section 270 cannot be limited to the biologic or natural father 
as those terms are generally understood. The determinative 
factor is whether the legal relationship of father and child exists. A child 
conceived through heterologous artificial insemination 
[Fn. omitted] does not have a “natural father,” as that term is 
commonly used. The anonymous donor of the sperm cannot 
be considered the “natural father,” as he is no more 
responsible for the use made of his sperm than is the donor of 
blood or a kidney. 

People v. Sorensen, supra, at p. 284 [Emphasis added]  

 The Second District correctly recognizes that the intended-parent 

doctrine provides an independent basis for establishing Lisa’s maternity. 

The doctrine also expands Family Code §7613 by parity of reasoning to 

serve the principal purpose of Cal-UPA set forth in Family Code §7602. 

 In Buzzanca, the Fourth District wove statutory and equitable doctrines 

together to conclude that John Buzzanca was the legal father of the child he 

and his wife brought into the world with the assistance of genetic donors 

and a gestational surrogate. The Court treated his consent to a form of ART 

(gestational surrogacy with donor genetic material) a form of procreative 
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conduct. The Court held (at p. 1427) “…a deliberate procreator is as 

responsible as a casual inseminator.” Buzzanca extends the artificial-

insemination statute (Family Code §7613) “by parity of reasoning” to include 

all forms of assisted reproduction, including surrogacy. Independent of that 

statutory holding, it applies the common-law and equitable-estoppel 

doctrines of Sorensen -- authority which antedates Cal-UPA.  

 This Court should apply that same parity of reasoning to extend the 

artificial-insemination statute to lesbian insemination, both medical and 

nonmedical. Alternately, this Court should treat the references to marriage 

and to a physician’s office as waiveable, non-essential provisions of the 

statute, as it did with some of the technical requirements for adoption 

consents in Sharon S. Once children have been conceived, no child-centered 

purpose is served by only bringing children of married parents or domestic 

partners who use medical insemination within the protection of the statute. 

All children of ART require equal treatment, regardless of parental marital 

status or the particular methodology employed in their conception. 

 The doctrine of equitable estoppel has been codified in Evidence 

Code §623, “Whenever a party has, by his own statement or conduct, 

intentionally and deliberately led another to believe a particular thing true 

and to act upon such belief, he is not, in any litigation arising out of such 

statement or conduct, permitted to contradict it.” The doctrine has broad 

application to a variety of settings. Courts must look to the elements of 

estoppel rather than for any particular fact pattern. See, for example, 

Marriage of Cesnalis (2003) 106 Cal.App.4th 1267. Kristine’s course of conduct 

led Lauren to believe that Lisa is one of her parents, and led Lisa to believe 

that she is Lauren’s legal parent, and that Kristine would treat her for all 
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purposes as Lauren’s legal parent. Kristine is estopped from denying Lisa’s 

legal parentage, and from treating her as a non-parent.  

 In cases where individuals have allowed children to rely on their 

assumption of parental responsibilities, California courts have applied the 

equitable estoppel doctrine to treat them as legal parents. Clevenger v. 

Clevenger, supra; Marriage of Valle (1975) 53 Cal.App.3d 837, Marriage of Johnson 

(1979) 88 Cal.App.3d 848; Guardianship of Ethan S. (1990) 221 Cal.App.3d 1403; 

Comino v. Kelly (1994) 25 Cal.App.4th 678; Marriage of Freeman (1996) 45 

Cal.App.4th 1437; and Marriage of Pedregon, supra.  

 As the Fourth District recognized in Buzzanca, the legal parent-child 

relationship is an indivisible status. Application of the equitable estoppel 

doctrine to recognize John Buzzanca’s paternity for purposes of child 

support opened the door for him to seek a relationship with his daughter, 

as the Court invited him to do at Fn. 22. The doctrine must be applied in 

cases where parents seek recognition of their status to protect their 

relationships with children as well as those in which parents seek to avoid 

parental responsibilities. 

 Buzzanca adopts the intended parent doctrine of Johnson v. Calvert, supra 

tying parenthood to the intentional procreative acts of obtaining donor 

genetic material, causing an embryo to be created in a laboratory, and 

retaining the services of a gestational surrogate.  

 While Kristine’s intent operates as an estoppel, Lisa’s intent also 

matters. Having departed from biology as the exclusive model of 

parenthood, the law substitutes intent for sexual activity as a key to probable parental 

responsibility. Intent replaces “genetic bonding”14 as a predictor of potential 

14 The aspect of psychological attachment that can arise from recognizing 
genetic traits of oneself and one’s family in one’s child. 
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psychological attachment. A profound longing for parenthood leads people 

to undertake collaborative reproduction. The intensity of that desire is apt 

to motivate most intended parents to act protectively towards the children 

they bring into the world. One court has termed a child conceived through 

sexual intercourse as the “biological consequence of erotic ecstasy on a 

summer night.” In re K. (Tex. 1976) 535 S.W.2d 168. Surely parental intent is 

as great a safeguard of the child’s welfare as lust. 

 In Johnson v. Calvert, this Court relied heavily upon Shultz’s argument 

in favor of intent-based parentage.  
 
At the outset, any suggestion that honoring adults’ 
commitments regarding parenthood is antithetical to the 
interests of children seems wrongheaded. [Fn. omitted] Adults 
who feel that their needs, concerns and choices have been 
respected, adults who feel that they are resourceful and 
efficacious, will likely cope better with the demands of 
parenthood than parents who are passive or powerless. [Fn. 
omitted] Moreover, deliberative, articulated and acted-upon 
intentions regarding child rearing have great importance 
as indices of desirable parenting behavior. There is a 
correlation between choosing something and being motivated 
to do it consistently and well. [Fn. omitted] Where the birth of 
children is not intended, as is sometimes the case with 
ordinary coital reproduction, biological connection will not 
guarantee love or adequate care. [Fn. omitted] By contrast, 
where children are conceived and born because their parents 
chose to bring them into being, we at least know that if the law 
honors those intentions, the children will start life with parents 
who wanted and prepared for their advent. Of course, 
intentions can change; plans and promises can be broken. But 
then, neither biology nor conventional families ever guaranteed 
permanent or perfect parenting either. [Fn. omitted] 
 As with biological ties, conventional family forms per se 
offer no guarantee of good parenting. If they did, the realities 
of current family constellations in America would already have 
condemned huge percentages of our children to bad parenting 
[Fn. omitted] wholly apart from artificial reproductive 
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techniques. Family forms have greatly diversified due to 
divorce, blended families, single parenting, homosexual 
commitments and unmarried cohabitation. Many children are 
now raised in non-conventional settings. Evidence from these 
sources seems to suggest that familial arrangements based on 
non-biological ties can be very good settings for children, as 
long as they provide the physical and emotional nurturance 
that are the real essentials of healthy child development. [Fn. 
omitted] 
 If society were to recognize intention as a basis for 
claiming parenthood in circumstances of artificial reproductive 
techniques, intention-based variations in family form would 
likely be better tolerated and less problematic. Legal 
recognition itself would alleviate some sources of instability 
and stigma. … Conventional couples would make greater use of 
non-conventional techniques, particularly third-party assisted 
techniques, if they felt more certainty about protection of their 
expectations and reliance. Similarly, non-conventional family 
arrangements would likely increase unless barred 
by regulation. 

Marjorie Maguire Shultz, Reproductive Technology and Intent-
Based Parenthood: An Opportunity for Gender-Neutrality,  
2 Wis. L. Rev. 297, 343 (1990) 

 Parentage law must enforce pre-conception commitments. 

Procreative responsibility is a necessary concomitant of procreative liberty. 

Children and society are not well served if persons like Kristine can cause a 

child to be conceived, and encourage the formation of strong and meaning-

ful bonds and thereafter change their minds about co-parenthood. This 

Court must determine what responsibilities people assume when they take 

actions to cause the birth of a child. Kristine and Lisa took deliberate action 

during their domestic partnership to bring about Lauren’s conception and 

birth. They assumed moral and legal responsibility for Lauren’s care and 

support. They are directly responsible for her existence.  

 Procreative conduct carries inherent responsibilities. We take that 

principle for granted when people engage in sexual intercourse, even if they 
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utilize birth control and have no procreative intent. We must hold those 

who deliberately create human life to at least the same standard as casual 

inseminators. Procreative responsibilities cannot depend upon the partic-

ular type of reproductive conduct. There is no child-related difference 

between a husband’s consent to his wife’s use of artificial insemination and 

Lisa’s consent to her partner’s use of artificial insemination. Each course 

of action carries a fiduciary duty to the life which, but for the deliberate 

choice of an adult, would not have been created. If the law allows persons 

engaging in collaborative reproduction to disavow responsibility for the 

child or to discard the child’s other parent, it invites people to casually 

enter into such arrangements. Parenthood, no matter how brought about, 

should not be taken lightly. 

 Parentage law must require that pre-conception assumptions of 

parental status and responsibilities are unconditional. Along with the 

benefits, collaborative reproduction carries inherent risks, including the 

birth of children who do not meet the expectations of the intending parents, 

or the loss of the intimate relationship between the adult partners. Parent-

age law must ensure that adults, not children, bear the consequences of 

those risks. Applying the intent doctrine so that parenthood is established 

before birth serves that goal. 

 Intended parents should not be permitted to set any conditions on 

their assumption of parental responsibility. When intended parents cause 

the conception of a child with the intent that they will each be parents, they 

should not be permitted to disaffirm their commitment to share parent-

hood. Consent to collaborative reproduction entails accepting responsibility 

for the life that is created even if one’s expectations are not fulfilled.  
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 Parentage law must continue to protect donors of genetic material 

and gestational surrogates from the risk of unanticipated parental respon-

sibilities. Artificial-insemination law insulates sperm donors from parental 

responsibilities. No pro-social purpose would be served by treating the 

sperm donor as Lauren’s father. The law should encourage the availability 

of donated genetic material for use by other persons in the exercise of their 

procreative liberty. 

 The presumption of parentage in favor of the intended parents 

should not be easily rebutted. The purposes of a presumption in favor of 

intended parents are to enable all of the adults to rely upon the expected 

outcome, and to ensure that the child is not placed in limbo (and therefore 

at risk) while adults litigate. Those goals cannot be met unless the window 

of time in which the issue can be raised is extremely narrow, and the 

burden to rebut the presumption extremely high. 

 Challenges to parentage must be resolved at or before birth with 

great alacrity. Parties should not be able to raise the issue once the child 

has become established in the home of the intended parents. The child 

must be protected from extended uncertainty about parentage, and from 

disruption of her normal development and bonding process. 

 The presumption in favor of the intended parent should only be 

rebutted upon a showing of detriment to the child. Any lesser standard 

would elevate the right of an adult to change her mind over the child’s need 

for stability and continuity of care. This high burden, analogous to that 

in guardianship and termination of parental rights proceedings, will protect 

children and deter litigation. 

 The presumption in favor of the intended parents should be gender-

blind, not differentiate between marital and non-marital families, and not 
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differentiate between same-sex and opposite-sex intended parents. These 

distinctions have no bearing on children’s needs and thus cannot be 

considered in determining their parenthood.  

 In Adoption of Matthew B., supra, the equitable-estoppel component of 

the intended-parent doctrine was applied to prevent a surrogate mother 

from challenging the intended father’s paternity. Where cases used equit-

able estoppel to protect children’s support rights, Matthew B. uses it to 

protect a child’s psychological bond to the couple he knew as his parents. 
  
… [T]he state’s interest in maintaining the integrity of the family 
and protecting the child’s welfare weighs in favor of permitting 
Timothy to establish paternity. (See In re Melissa G. (1989) 213 
Cal.App.3d 1082, 1089 [261 Cal.Rptr. 894] [finding irrebuttable 
presumption unconstitutional].) By everyone’s testimony, 
Timothy is the only father of Matthew, and the application of 
any contrary presumption would destroy the parent-child 
relationship and the bond that exists between them. Therefore, 
section 7005, subdivision (b), cannot constitutionally be applied 
to prevent Timothy from seeking to establish paternity. (See 
Fuss v. Superior Court (1991) 228 Cal.App.3d 556, 562-563 [279 
Cal.Rptr. 46].) 

Adoption of Matthew B. supra 232 Cal.App.3d at 1271-1273 
 

 Parentage is a unitary concept. One cannot be a parent for purposes 

of paying support, and not for purpose of sustaining a social and psycho-

logical relationship.15 Although components of California parentage law 

were adopted variously with a focus upon support rights or relationship 

15 The Fourth District missed the mark in Marriage of Pedregon, supra at pp. 
864-865, when it said that only support, not custody, was at issue. Once 
parental status is adjudicated for purposes of support, a parent is a parent 
for all purposes. Similarly, having sought judicial recognition of their par-
entage primarily for psycho-social relationship purposes, Lisa and Kristine 
are legally responsible for Lauren’s support. The state has as great an 
interest in protecting the psycho-social relationship aspects of the parent-
child relationship as it does in protecting the child’s right to support.  
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rights, the common law, the doctrine of parentage by estoppel and the 

provisions of the various statutes must be equally available to protect both 

sets of rights and read in harmony with one another. Once parentage is 

established for any purpose, all the incidents of parentage attach. Family Code §7636 

provides, “The judgment or order of the court determining the existence or 

nonexistence of the parent and child relationship is determinative for all 

purposes except for actions brought pursuant to Section 270 of the Penal 

Code.” [Emphasis added.] 
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VI. WHAT IMPACT, IF ANY, WILL FAMILY CODE SECTION 297.5, WHICH WILL 

BECOME EFFECTIVE ON JANUARY 1, 2005, HAVE ON THE ISSUES IN THIS CASE?  

 Family Code §297.5 evidences legislative intent to include recognize 

the “legitimacy” of children of same-sex families. Its retroactive effect is 

uncertain and it contains an “opt-out” provision. The statute has no direct 

application here. Lisa and Kristine became domestic partners after Lauren’s 

birth. Kristine dissolved the domestic partnership, taking Lauren’s case 

outside of the ambit of the statute. 
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VII. CONCLUSION 

 
 The most tragic end result of … unrealistic expectations 
about lesbian parenting is seen when the couple breaks up and 
the biological mother claims that she has always been the “real” 
parent. While second-parent adoption affords non-biological 
mothers some legal status to prevent getting cut completely 
out of their children’s lives, it never gives them the inter-
personal parental status with their former partner to share 
equally in parenting. This is a problem that our community 
must face more honestly than we have over these past 
decades. 

Jenifer Firestone, Making Baby: Plural Perspectives on Lesbian 
Insemination] (Fall 2004) In the Family 12, 15 

 When Lisa and Kristine planned for Lauren’s conception and birth, 

they dreamed of “our” baby. When Lauren was born, they raised her as 

“our” baby. Now Kristine asks this Court to deprive Lauren of one of her 

mothers because only Kristine shares genes with Lauren, so only Kristine 

can be her “real” mother. Biology simply does not justify the state’s 

complicity in Kristine’s selfish desires.  

 Four-year-old Lauren has no notion of biological consanguinity. 

All she knows is that she has a Mama named Lisa and a Mommy named 

Kristine. When California’s Legislature adopted Cal-UPA to extend the 

parent-child relationship to every parent and child, it protected Lauren’s 

right to grow up with the love and support of Mama Lisa and Mommy 

Kristine. Lauren’s interest in her bonds with each of her mothers, and the 

permanence of those relationships, are this Court’s paramount concerns. 

Protecting Lauren means avoiding biologic bias, and recognizing Lauren’s 

real mother-daughter relationships as legal mother-daughter relationships.  

 All of the statutes and precedents necessary to make sure Lauren 

doesn’t lose her Mama already exist in California law. This Court should 
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make it clear that they apply to all children and all parents, so that each 

small variation of facts doesn’t subject some child to years of uncertainty, 

family stress, unnecessary litigation and depletion of economic resources 

that would be better invested in a college savings account. 
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Real Party’s Opposition to 
Petitioner’s Motion to Strike the “Brandeis Brief” Portions 

of his Preliminary Opposition to the Petition 

Real Party in Interest J J. submits this opposition to 

Petitioner K G.’s October 14, 2020 motion to strike the 

“Brandeis brief” portions of J ’s preliminary opposition to 

Ka ’s writ petition. In effect, this opposition is a Brandeis brief 

about Brandeis briefs. 
 

Introduction 

“Courts access social science through three mechanisms: expert 

testimony, briefs, and judicial notice.” (Ramsey and Kelly (2004-2002) 

Social Science Knowledge in Family Law Cases: Judicial Gate-Keeping in the 

Daubert Era 59 U. Miami L. Rev. 1, 12) 

J ’s citations to interdisciplinary scholarly publications are not 

offered as evidence or adjudicative facts. Rather, J ’s preliminary 

memorandum is a Brandeis brief1, using interdisciplinary scholarly 
 

 
1 During his days as a practicing lawyer, Supreme Court Justice Louis 
Brandeis pioneered the practice of citing non-adjudicative social and 
scientific references in appellate briefs. The first “Brandeis Brief” was 
accepted by the Supreme Court in Muller v. Oregon (1908) 208 U.S. 
412. 

In his biography of Justice Brandeis, Jeffrey Rosen observes, 

Brandeis famously invented the Brandeis brief—a comprehensive 
collection of empirical studies designed to persuade judges about 
the importance of facts on the 
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references to provide the conceptual framework for the appellate court’s 

understanding of the proceedings below2 including the informal 

therapeutic jurisprudence procedures, the nature of the evaluations 

ordered by stipulation of the parents, and the findings of the family court. 

K ’s motion erroneously assumes that appellate courts 

may only consider social science information when presented 

 
 

ground. The Brandeis brief transformed civil rights litigation—
and inspired both Thurgood Marshall and Ruth Bader Ginsburg 
in their arguments for equal rights for African Americans and 
women—by introducing the idea that constitutional decisions 
should be informed by facts and evidence rather than purely 
deductive analysis. (Brandeis himself once declared that his own 
“Brandeis brief” should have been called “What Every Fool 
Knows”; he believed that “nobody can form a judgment that is 
worth having without a fairly detailed and intimate knowledge 
of the facts.”) 

Rosen (2016) Louis D. Brandeis: American Prophet (Jewish Lives) (Yale 
University Press Kindle Edition, Loc. 130. 

Brandeis was also the first justice to cite a law review article in an 
opinion. Just as Brandeis had used all sorts of non-case materials in his 
Muller brief, so he utilized them in his Court opinions as well and 
continued the campaign begun many years earlier, to teach judges—in this 
case his colleagues on the Supreme Court—the facts of modern industrial 
life. (Urofsky, (2009) Louis D. Brandeis: A Life (Knopf Doubleday Publishing 
Group) Kindle Edition, Loc. 9043). 
2 At this stage of the proceeding, the appellate record consists of 
Petitioner’s Exhibits (erroneously labeled “Appendix to the Petition for 
Writ of Supersedeas”) and Real Party’s Preliminary Exhibits (submitted in 
support of his preliminary opposition invited by this court’s October 1, 
2020 orders and Palma notice). 
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through expert testimony. But “[e]ven in the relatively strict precincts of 

judicial inquiry, published research material on social and economic 

conditions is habitually used without entering it in evidence, without 

putting the author under oath or cross-examining him. [FN20]. (Rivera v. 

Division of Industrial Welfare (1968) 265 Cal.App.2d 576, 589) 

Expert witness testimony falls in the category of “adjudicative 

facts.” Jurisprudential scholars, including those cited below, distinguish 

between adjudicative facts and social science references as “legislative 

facts,” or “frameworks” for understanding the evidence and proceedings. 

J does not offer the interdisciplinary references as 

adjudicative facts. Rather, they provide an essential intellectual 

framework for understanding the record and the policies served by the 

family court’s decisions. 

This opposition to K ’s motion to strike will address: 
• Misrepresentation of the procedural status of the case in K

’s motion; 
• California case law approving the use of Brandeis briefs; 
• The roles that Brandeis briefs play in appellate cases including the 

difference between “adjudicative,” “legislative,” and “framing” uses of 
social science information; 

• The need for non-adjudicative interdisciplinary references as a 
framework to understand the record in this case 

• The intersection between the therapeutic jurisprudence objectives of 
California’s 1969 Family Law Act, the therapeutic jurisprudence 
practices that the parties chose for this matter, and the importance of 
the interdisciplinary legal/social science authorities cited in J ’s 
Brandeis brief to the Court’s understanding of the record. 
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I. Like the petition itself, K ’s motion materially 
misrepresents the procedural status of the case. 

Without citation to the record before this court K ’s 

motion almost completely misrepresents the procedural status of the 

case. The motion states, 

This is an appeal from orders issued on September 10, 
2020, when the trial court issued a Statement of Decision 
granting Father's request for orders regarding custody. No 
written order has been issued, but the orders contained therein 
go into effect immediately. The evidence considered at the trial 
is contained in Petitioner's Exhibits. 

[Pet.Mot.4] 

The first thing every appellate lawyer learns is that if it is not in the 

record, it didn’t happen. (Protect Our Water v. County of Merced (2003) 

110 Cal.App. 4th 362, 364.) Bearing that principle in mind, we examine this 

paragraph procedural fact by procedural fact with citation to the record. 

• “This is an appeal…” This is an extraordinary writ proceeding, not an 
appeal. 

• “… granting Father’s request for orders regarding custody.” There 
appears to be no RFO re custody filed by either parent. The 
statement of decision’s “Procedural Background” section accurately 
describes the voluntary informal conferences, agreements and 
stipulations leading up to the evidentiary hearing. [PEX150, 151-155] 
K informally requested an evidentiary hearing on specific issues, 
J agreed to that request and the family court accepted the 
stipulation of the parents and set an evidentiary hearing on the 
details of the children’s transition from K ’s temporary 
custody to J ’s temporary custody. [PEX92-98] 

• “The evidence considered at trial…” There was no trial, there was 
an evidentiary hearing on the details of the plan to transfer the 
children to their father’s custody set on K ’s informal 
request. [PEX 90-93, 154; RPEX ] “An evidentiary hearing on 
custody issues was held in this matter on July 29. August 6 and 
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August 7, 2020, the Honorable Marjorie Slabach, Judge Pro Tem, 
presiding.” To be fair, the statement of decision occasionally uses the 
word “trial” interchangeably with the word “hearing.” 

• “…is contained in Petitioner's Exhibits.” Both parties have 
submitted exhibits. Petitioner’s exhibits are significantly 
incomplete. 

Clearly this is an extraordinary writ proceeding not an appeal. 

The difference matters as the burdens for extraordinary writ relief are 

high. John has not fully briefed the case, nor has he had the opportunity to 

martial documents and provide a complete record. 

However, J ’s exhibits do include the email correspondence between 

court and counsel documenting the nature of the evidentiary hearing from 

which K brings her extraordinary writ petition. [PEX92-98] 

The statement of decision under review arises from prejudgment 

proceedings – specifically from an evidentiary hearing conducted by 

stipulation of the parents at K ’s informal request. Judge Slabach 

memorialized that stipulation by email on July 21, 2020, 

In our CMC discussion this afternoon we agreed that a 
hearing would be calendared on either July 29 or 30 using 
ZOOM as a distanced process. We agreed that a formal RFO 
was not required; that, instead, Mr. Emley would prepare a 
written statement/outline of issues and concerns that need to 
be resolved regarding the proposed therapeutic intervention 
suggested by Dr. Bailey and Davis, and that the written 
statement would be emailed to Ms. 
Nugent by Monday July 27 at noon. Ms. Nugent would then 
have the opportunity to respond to that statement of issues by 
the end of the day on Tuesday, July 28 or Wednesday July 29 
depending upon which date is available for Mr. 
Emley (who will let us know as soon as possible). 

[PEX92] 



- 10 -  

 

After separation, these parents and their counsel chose to address 

issues of custody and visitation through informal, non- adversary 

processes. This began with their 2017 stipulation to temporary custody 

and support orders. [PEX/7-8] Thereafter they stipulated to appointment 

of Marjorie Slabach as a private judge. 

Following appointment of the private judge, the parties and counsel 

willingly participated in an informal therapeutic jurisprudence process that 

produced a series of stipulations, augmented by memoranda of 

understanding and emails that J ’s preliminary 

opposition sets forth in considerable detail with record citation. 

Because the parties agreed to informal proceedings following a non-

adversary therapeutic jurisprudential model, the interdisciplinary 

scholarship cited in J ’s preliminary opposition provides a valuable 

frame for this court’s understanding of the proceedings below. 

 
II. California law recognizes the value of Brandeis briefs. 

 
California’s appellate courts have recognized the role and value of 

Brandeis briefs in trial and appellate courts. 

The ‘Brandeis brief,’ which brings social statistics into the 
courtroom, has become a commonplace. A measure of fame 
now surrounds footnote 11 in Brown v. Board of Education 
(1954) 347 U.S. 483, 494, 74 S.Ct. 686, 98 L.Ed. 873, 
which cites published sociological and psychological studies for 
the proposition that racial segregation tends to retard 
educational and mental development. [Citation] 

Rivera v. Division of Industrial Welfare, supr, 265 Cal.App.2d at p. 590 
FN20 
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One California appellate opinion bemoans the absence of both 

Brandeis briefing and expert testimony, “We have available for our use no 

Brandeis brief or other expert testimony as to the practical effects of 

after-the-fact determination that a project is “public works.” (Lusardi 

Const. Co. v. Aubry (1989) 231 Cal.App.3d 1167, 259 Cal.Rptr. 

250, 255, review granted and opinion superseded (1989) 265 Cal.Rptr. 

111, and rev'd (on other grounds) sub nom. Lusardi Construction Co. v. 

Aubry (1992) 1 Cal.4th 976) J ’s Brandeis brief provides the scholarly 

background for understanding the practical effects of the family court’s 

decision. 

Similarly, California trial courts may consider non-evidentiary 

scholarship along with evidence. (In re Jordan R. (2012) 205 Cal.App.4th 

111, 123 (affirming juvenile dependency court’s use of published writings 

in scholarly treatises and journals discussing the use of polygraphs), 

Considerations of judicial economy make it impractical to 
require that the views of a cross-section of the relevant 
scientific community be presented personally by each scientist 
testifying in open court. [Citation] “Accordingly, for this limited 
purpose scientists have long been permitted to speak to the 
courts through their published writings in scholarly treatises 
and journals.” [Citation] 

In and ’s case there was no need for either parent to present 

general expert testimony in the family court about the nonadversary 

therapeutic jurisprudence approach or interventions in cases where 

children resist or refuse time in the care of one of their parents. The 

court and the parents’ experienced certified family law specialist 
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counsel were likely quite familiar with this field of practice.3 The parents, 

with counsel, voluntarily participated in informal judicially- supervised 

case conferences, psycho-educational interventions, and therapy 

focused on those matters. The sole issue before the family court at the 

hearing was the details of the plan to work with Transitioning Families 

program to transfer the children to their father’s temporary sole 

custody. 

No California statute or rule of court prohibits the use of 

Brandeis briefs. Hence there is no basis in law to strike the 

interdisciplinary book and journal references from K n’s 

preliminary writ opposition. 
 
 
 

 
3 It is reasonable to infer that the professionals were all well-familiar with 
the literature on resist/refuse dynamics. The petition notes at FN1 that 
Judge Slabach serves on the governing board of Overcoming Barriers, the 
nonprofit group that put on the psycho- educational family camp for 
addressing resist/refuse issued that A.J. and J.J. attended (by stipulation) 
with their parents. Mr. Emley is also likely to have a fair degree of 
expertise on resist/refuse interventions and non-adversary family law 
processes. Mr. Emley and Ms. Shear sat together on the board of directors 
of the California Chapter of the Association of Family Conciliation Courts 
(AFCC) from approximately 1999 to 2003. Mr. Emley is a past-president of 
the organization. Mr. 
Emley served on conference planning committees and gave presentations 
at conferences. AFCC publishes Family Court Review, the interdisciplinary 
peer-reviewed journal that published many of the references in J ’s 
Brandeis brief. The topics of nonadversary resolution of child custody 
disputes and resist/refuse issues are featured in presentations at virtually 
every AFCC California conference. 
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The most obvious reason that lawyers should make use of 
non-legal materials in appellate briefs is that there is no good 
reason not to. There are no procedural or evidentiary rules that 
prevent a lawyer from citing factual information. Indeed, it has 
been done since the early twentieth century, when Louis 
Brandeis submitted his brief in Muller v. Oregon.30 Because the 
use of legislative facts is in no way prohibited, it should be 
considered a tool in a lawyer's arsenal which, like all such tools, 
should be used to advocate a client's position when 
appropriate. 

Margolis (2000) Beyond Brandeis: Exploring the Uses of Non-Legal 
Materials in Appellate Briefs 34 U.S.F. L. Rev. 197, 203 

 

III. The role of Brandeis briefs in appellate courts. 
 

There is a rich and extensive body of jurisprudence devoted to the 

role of Brandeis briefs in appellate advocacy. 

In Social Science Knowledge in Family Law Cases: Judicial Gate-

Keeping in the Daubert Era, supra, Ramsey and Kelly address the role of 

social science materials in family law appellate briefs and arguments, 

“The Brandeis brief contained materials that had not been 
presented at trial; even today there is no procedural bar to 
including new social science materials in an appellate brief or 
argument, so long as the material presented is at the general 
level of law formation.” [FN] Whether attorneys obtain the 
best result for their clients by waiting until the appellate stage 
to present social science or other non-legal materials is an issue 
debated by advocates. One scholar argues that such 
information is best introduced at the appellate level in a brief, 
where the lawyer may use social science research to justify a 
particular policy choice. [FN] She thinks that appellate courts 
are more likely than trial 
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courts to incorporate these materials into their decision 
making. [FN]” 

Ramsey and Kelly, supra, Social Science Knowledge in Family Law Cases: 
Judicial Gate-Keeping in the Daubert Era 59 U. Miami L. Rev. at p. 24 

“Social science evidence, regardless of how it is provided to the 

court, is important in how it is used once it comes to the court's 

attention.. There are three key ways in which social science is employed--

as legislative fact, adjudicative fact, and social framework.” (Rublin (2011) 

The Role of Social Science in Judicial Decision Making: How Gay Rights 

Advocates Can Learn from Integration and Capital Punishment Case Law, 

19 Duke J. Gender L. & Pol'y 179, 185) Rublin adopted Monahan and 

Walker’s classifications of adjudicative facts, legislative facts and social 

frameworks, 

The exponential growth of social science research dealing with 
questions of relevance to the law and the increasing practice of 
courts in incorporating that research into legal decisions 
combine to make the development of a coherent scheme for 
the judicial management of social science information a priority 
for courts and scholars.[FN] There is longstanding agreement 
that one legitimate use of social science is to assist in the 
creation and modification of legal rules of general applicability. 
Legislative fact has been the rubric that has subsumed this use 
of research for over 50 years. Given the elasticity and lack of 
direction inherent in this concept, it is unlikely to hold sway 
much longer. A second accepted use of social science is to 
provide adjudicative facts for resolving disputes specific to the 
parties before a court. The law here is much more settled. 
Finally, there is a trend rapidly gaining credibility in American 
courts to use social science in a third way, as a social framework 
providing a general empirical context within which to determine 
specific facts at issue in a case. Procedures for the judicial 
management of this new use of 
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social science must blend existing or proposed procedures for 
the management of both the law-making and fact-finding uses 
of research. 

Monahan and Walker (2007) A Judge’s' Guide to Using Social Science, 
43 Court Review: The Journal of the American Judges Association 
156, 163 

Rublin (at p. 220) explains the value of social science references in 

appellate briefing. 

As the case law shows, social science may be employed to 
accomplish myriad goals--by judges to support a given line of 
reasoning or decision and by litigants and amici to lend 
credibility to their arguments and cast doubt on their 
opponents’ arguments. Social science can also reveal that 
extant rules are antiquated and inapplicable to present-day 
social realities. 

In relating the history of modern American family law, Grossberg 

notes that “continued reliance on social science in the analysis and 

application of family law also marked the era. Psychological and clinical 

studies as well as the empiricist reverence for statistics as a way of 

knowing about family life have been influential in family law from around 

1900.” He continues, 

In custody law itself the psychological authority most frequently 
cited by the appellate courts in the middle of the era was the 
1973 book, Beyond the Best Interests of the Child by law 
professor Joseph Goldstein, child analyst Anna Freud, and 
psychiatrist Albert Solnit. The authors created the concept of 
the 'psychological parent': the one individual, not necessarily 
the biological parent, with whom the child was most closely 
attached. In their opinion this person should have total and, if 
necessary, exclusive custodial rights, including the power to 
refuse visitation to non- custodial parents. This book became 
the centerpiece of many custody decisions by encouraging legal 
expressions of 'psychological parenthood' that stressed the 
importance of continuity and stability in caretakers and led 
jurists to frown 
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upon joint and divided child custody arrangements. .[FN] For 
instance, lawyers for the foster parents in Smith v Organization 
of Foster Families for Equality and Reform relied on the book 
and Goldstein filed a brief on their behalf with the Supreme 
Court.[FN] 

Grossberg (2001) “How to Give the Present A Past? Family Law in 
the United States, 1950-2000,” in Katz, Eekleaar, and Mclean 
eds. Cross Currents: Anglo-American Family Law, 1950- 2000 
(Oxford University Press, Oxford, England)17-19 

California’s Supreme Court was part of this trend, citing Beyond the 

Best Interests of the Child in In re B.G. (1974) 11 Cal.3d 679, 693, FN18 

and Guardianship of Philip B. (1983) 139 Cal.App.3d 407, 419. 

Contemporary custody jurisprudence, as illustrated by the references 

in J ’s preliminary opposition, has rejected this view, 

recognizing that children benefit from multiple relationships with 

caregivers. See, for example, Arredondo & Edwards ((2000) Attachment, 

Bonding, and Reciprocal Connectedness Limitations of Attachment Theory 

in the Juvenile and Family Court, 2 J. of the Center for Families, Children 

and the Courts 109 (https://www.courts.ca.gov/documents/jourvol2.pdf ) 

The fact that California’s Judicial Council published a scholarly journal 

focused on the interdisciplinary issues facing family courts speaks to the 

importance of the Brandeis brief approach. 

More recently, the California Supreme Court cited a variety of social 

science and interdisciplinary references throughout In re Marriage 

Cases. [Six consolidated appeals.] (2008) 43 Cal.4th 757. 

Stephani, in Therapeutic Jurisprudence in the Appellate Arena: 

Judicial Notice and the Potential of the Legislative Fact Remand (2000) 24 

Seattle U. L. Rev. 509, 511–512, addresses the value of social science 
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the appellate level as part of therapeutic jurisprudence. J ’s 

preliminary opposition cites interdisciplinary references to explain the 

operation of the non-adversary therapeutic jurisprudential procedures and 

interventions that he and K agreed to use up until 

K ’s request for an evidentiary hearing to determine the details of a 

plan that she had generally agreed should be adopted. Stephani argues (at 

p. 518), 

… that appellate briefs remain the appropriate means 
through which empirical data used to support TJ-inspired 
propositions are presented. Although the opportunity to 
present empirical data supporting one’s legal argument 
through the accredited mechanism of expert witnesses is 
tantalizing for advocates who have recently come into 
possession of “hard” evidence as part of their tactical 
arsenals, the introduction of nonlegal materials, such as 
social science data, is particularly suited to supporting 
policy-based arguments in the appellate arena. 

 
 

IV. Non-adjudicative interdisciplinary references provide an 
essential framework to understand the family court’s 
proceedings. 

 
J and K elected a therapeutic jurisprudential, non- 

adversary process to address the children’s resist/refuse behavior and 

restore the “close and loving” relationships  . and J enjoyed 

with J before he and K n separated. J ’s preliminary writ 

opposition draws on interdisciplinary books and journals that will give 

this court the necessary framework to understand both the processes 

by which Judge Slabach, who J and K  had selected as a 

private judge, worked with these parents to reach 
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agreements and stipulations and the nature of the orders that resulted 

from that process. Without that framework, the record presented here 

might make little sense, and an appellate court might have viewed these 

proceedings as K ’s petition paints them. 

The references J cites come from books and journals at the 

intersection of family law and social science. The authors are researchers, 

family law mental health professionals, and family law bench officers. 

This body of professional literature exists to enable family courts to best 

serve the needs of children and their families. It is equally valuable when 

it provides a framework for an appellate court to understand what the 

family court was doing and why. Those references are as suitable for 

citation to appellate courts as are law review articles discussing 

interdisciplinary issues. 

In a collection of articles from of AFCC’s Family Court Review entitled 

Social Science Research: Essays From the Family Court Review, guest editor 

Marsha Kline Pruett describes the importance of work at the intersection 

of social science research and family court practice, 

Family Court Review (FCR) is the cutting edge source for 
the latest information, innovations and controversies in family 
law. One facet of its value is its interdisciplinary nature, 
providing articles and commentaries from judges, attorneys and 
mental health professionals, and striving through its content 
and delivery to be of value to each profession. Another valuable 
facet is the journal's blend of analyses of current issues, 
intervention descriptions, considerations of policy implications 
and presentations of research. In this special issue, we focus on 
research as a bridge to practice and policy. Eleven articles are 
showcased following an introduction on how social science 
research can—and cannot— contribute to family law practice 
and policy. We begin with a caution about applying 
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psychological research in the family law context too directly and 
quickly, without reflecting upon the limitations inherent in the 
cross-pollination of social science and practice. ' 

The relationship between social science research and 
family law is well established, a marriage of considerable 
longevity, despite being fraught with complexity. Since Louis 
Brandeis first introduced it in court over a century ago, evidence 
drawn from social science research has played an important 
role in the legal field in general, and in litigation in particular 
(Mitchell, Walker and Monahan, 2011). However, science and 
the social frameworks that surround it rest on certain general 
propositions about causation or the prevalence of certain 
behaviors in the population (Mitchell et al., 2011). Thus, 
research’s authority turns on its capacity to show that 
statistically speaking—in the world of probabilities— certain 
behaviors or outcomes are connected beyond chance 
occurrence. Aggregate data, however, produce information that 
is different from, and for purposes of evidentiary law perhaps 
inferior to (Mitchell et al., 2011), case-specific evidence. And 
here's where the trouble starts: aggregate findings get 
(mis)applied to a specific case by "logical" extension that is not 
always logical, especially when interpreted by avid but 
misinformed consumers of research. 
… 
I contend that the use of social science in family law is as much 
philosophically important as it is scientifically relevant (Smith, 
2011). It identifies general social tendencies that may help legal 
decision makers by shining some light on human experience 
that may be applicable in a particular case. It is not assumed to 
provide a bright line point of decision-making, only a beacon of 
light in an otherwise potentially dimmer hallway of justice. In 
the end, I believe that judiciously applying current scientific 
knowledge will undoubtedly enhance our thinking, and 
therefore our practice. It suggests a starting point for clinical 
and legal considerations, from which vantage point we are 
urged to consider alternative explanations and differentiating 
substantive from statistical significance. Scientific information 
provides the material from which clinical wisdom, legal 
precedent, and experience may then be applied on behalf of all 
children and families. 

Pruett, Ed. (2013) Social Science Research: Essays From the Family Court 
Review (Association of Family and Conciliation Courts) 5-6 
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V. The 1969 Family Law Act brought therapeutic jurisprudence 
and non-adversary processes to the family courts it created. 

 
In 1966 The Governor’s Commission on the Family, released a report 

recommending a revolutionary reinvention of family law, creation of 

specialized family courts within the superior court, adoption of no-fault 

divorce, procedures designed to reduce the adversarial aspects of divorce 

litigation, and the integration of mental health services within the family 

courts. (Governor’s Commission on the Family (1966) Final Report4) They 

proposed adoption of legislation that became California’s Family Law Act 

of 1969, and later became the heart of California’s separate Family Code. 

We owe our 21st century family law courts to the vision of the 

commissioners.. The Commissioners observed (at p. 6), 

If the goal of the law is--as we believe it must be--to 
further the stability of the family, then the process of dissolving 
a marriage must be carried out in such a setting and in such a 
manner that the Court can fully inquire into the problems 
before it, and can bring to bear professional resources to 
ameliorate them. In short, the law cannot operate blindly; it 
must be able to act with an eye to the whole family situation, 
not just that of two parties. It must be able to take account of 
the total impact of the marital 

 
 

4 Counsel has collected the materials cited in this section of the motion, 
along with a selection of legislative materials and journal articles about the 
1969 Family Law Act, in a Dropbox folder originally created for another 
project. For the convenience of the Court and counsel, she provides this 
link to those authorities – https://tinyurl.com/CANoFault. 
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breakdown: upon the spouses, upon their children, and upon 
society as a whole. 

The Commissioners went on (at p. 7) 

…[T]he the Commission has taken as its principal duty the 
development of a system of judicial procedure which will deal 
with the troubles of a family in a comprehensive way, and which 
will insofar as possible reduce the friction and destructive 
hostility which are engendered by the present adversary process 
and the concept of fault as a determinant of divorce and its 
consequences. 

Later (at p. 10) the Commissioners tell us, 

In domestic relations matters no less than in any others, 
we believe, society is entitled to the integrity and objectivity of 
the judicial process--but it is also entitled to a process aimed at 
providing help for families in trouble and employing the 
resources of the community to that end. The competent 
handling of family problems requires that the judge have 
particular specialized skills, and the Commission believes it vital 
to the proper functioning of the envisaged system _ that the 
judge have an appointment of sufficient length to enable him to 
develop these skills. 

The informal, child-focused, consensual process that J and 

K chose here, facilitated by a retired bench officer likely 

chosen for those specialized skills, fulfils the promise of the Family Law 

Act. 

The Commissioners’ vision included the recognition that judicial 

expertise and mental health expertise would both be needed. The report 

recommended (at p. 10) that family courts have professional = staffs 

trained in the behavioral sciences – what we now know as Family Court 

Services – to “to help them respond to the divorce experience with the 

least possible damage to all parties concerned.” 
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On the eve of adoption of the Family Law Act, Professor Herma Hill 

Kay wrote, 

The idea of a family court has been discussed for many 
years. Such a court, it is said, should have integrated 
jurisdiction over all legal problems that involve the members of 
a family; be presided over by a specialist judge assisted by a 
professional staff trained in the social and behavioral sciences; 
and employ its special resources and those of the community 
to intervene therapeutically in the lives of the people who 
come before it. 

Kay (1968) A Family Court: The California Proposal 56 Cal. L. Rev. 1205 

Today family courts not only offer in-house behavioral science 

services, they also develop court-connected behavioral science 

resources in their communities. That too, was anticipated by the 

Commissioners, 
We believe, further, that the serious problems -which 

divorce presents are problems for the whole community, and 
that the community must develop its means to meet them. We 
therefore recommend that the court be empowered to utilize 
community agencies and personnel in the counseling process, 
and that it be enabled to employ psychiatric, psychological and 
other specialists to consult with its professional staff and to 
assist in the development of community resources. 

The references in J ’s preliminary opposition provide the 

proper framework for understanding how, in this case, the parents 

chose “a process aimed at providing help for families in trouble and 

employing the resources of the community to that end. That is precisely 

what the Legislature had in mind, when it adopted the Family Law Act. 

Without the framework of those references, the petition, and the 

supporting exhibits submitted by both parties, 



 

create a confused picture about what actually happened in the family 

court and how it culminated in the temporary child custody orders 

that the petition asks this court to review. 

 
VI. Conclusion. 

 
This court will determine the weight to give the secondary 

sources that - has cited. Denial of the motion to strike preserves 

that role for this court. .,s preliminary opposition includes those 

references to provide scaffolding for this court's review of the family 

court's therapeutic jurisprudence processes and decisions. 

In her 1968 review of the proposed Family Law Act, Professor 

Kay observed that "the California proposal reaffirms the commitment 

of the family court to the therapeutic principle." (Kay, supra, A Family 

Court: The California Proposal 56 Cal. L. Rev. at p. 1244. She went on to 

say (at p. 1247), 

... [T]he California plan ultimately depends for its success on 
the possibility of creating a comfortable working 
relationship among judges, lawyers, the court's professional 
staff, family members, and the general community, that will 
permit the court to work with families in a nonadversary 
and constructive fashion.' 

 
·spetition and supporting memoranda  fail to provide 

the therapeutic, non adversary contextual information necessary to 

understand the ruling challenges. The references in ••s 

Brandeis brief offer an essential framework for this court's review of 

what happened in a 21st century family court committed to the 

therapeutic principle embodied in the 1969 Family Law Act, 



 

The utilization of social science demonstrates that courts go 
beyond strict application of case law to consider extra- judicial 
factors when making their decisions. In other words, the 
citation of social science illustrates that judges do not decide a 
case only on the facts in front of them but instead take into 
account larger societal issues and “facts” from the world 
outside of law. Judges “must constantly import from disciplines 
around the law in order to stay up-to-date”6 because the social 
context in which the law is applied is not static and evolves over 
time. Because a given case can have repercussions beyond its 
particular facts, it is important for judges to consider how the 
rule they adopt may influence society. It is therefore imperative 
to examine the interplay of social science, the courts, and 
societal trends in order to discern how they influence each 
other. 

Rublin, supra., The Role of Social Science in Judicial Decision Making… 19 
Duke J. Gender L. & Pol'y at p. 180 

J  asks this Court to promptly deny the motion to strike, consider 

the references provided in his preliminary opposition, afford K the five 

extra days she requested to respond to J ’s fiiing, 

and quickly move to the merits of the petition and opposition. Every day 

that goes by deprives the children of the benefit of the therapeutic 

intervention they need. 

 
Respectfully Submitted, 

 

 
Leslie Ellen Shear, CFLS, CALS, IAFL 
Limited scope appellate counsel for Real Party J J 
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becoming a partner in 1988. 

Justice Stewart also served on the Board and ultimately as President of the Bar Association of 
San Francisco in the 1990s, co-founding the School-To-College program, which mentors San 
Francisco youth with the goal of enabling them to obtain a college education. She has served as 
well on the Board of Directors of the Legal Aid Society-Employment Law Center, Bay Area 
Lawyers for Individual Freedom, the Historical Society of the U.S. District Court for the Northern 
District of California, the American Bar Association’s Sexual Orientation and Gender Identity 
Commission, the Northern District of California Delegation to the Ninth Circuit, and various Bar 
Association of San Francisco and California State Bar Committees. From 2007 through 2009, 
she served on the Public Information and Education Task Force of the Judicial Council’s 
Commission on Impartial Courts. 

The professional and community activities Justice Stewart has engaged in since joining the 
bench include serving as an adjunct professor co-teaching with Ninth Circuit Judge Marsha 
Berzon a Constitutional Cases seminar at U.C. Law School San Francisco (formerly Hastings 
Law School); a member of the CJER Appellate Practice Curriculum Committee and chair of its 
Appellate Justice Orientation and Appellate Justice Institute workgroups; faculty for various 
CJER judicial education programs; co-chair of the California Judges Association’s LGBT Judges 
Committee; a liaison for the First Appellate District to the American Bar Association’s Judicial 
Intern Opportunity Program; a liaison for the First Appellate District to the Bar Association of 
San Francisco Appellate Practice Committee.  Justice Stewart has also been a speaker at 
events sponsored by the California Judges Association, the Litigation Section of the American 
Bar Association, the California Academy of Appellate Lawyers, the National Women Lawyers 
Association, the Bar Association of San Francisco and the Alameda County Bar Association. 



Justice Stewart received her B.A. with distinction from Cornell University in 1978 and graduated 
Order of the Coif from U.C. Berkeley School of Law in 1981. She clerked for Judge Phyllis A. 
Kravitch on the Eleventh Circuit from 1981 to 1982. Justice Stewart is a third generation San 
Franciscan and lives with her wife Carole Scagnetti in San Francisco. Their daughter, Natasha, 
is a public relations professional and independent filmmaker. 
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